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NEWS IN BRIEF

CORONAVIRUS

Attorney General Ken Paxton’soffice
war ned officialsin Austin, Dallasand
San Antonio to roll back what he
termed “unlawful” local emergency
orders that impose stricter pandemic
restrictions than the state issued. While
businesses have the choice of reopen-
ing, citiesand municipalitiesdo not. The
stay-at-home executive order by Gov.
Greg Abbott lapsed as he began the
phased reopening of the Texas economy.
Directivesby citiesinstructing residents
to wear masksin public and to shelter
in place are unlawful, said Paxton.

According to a Reuters report, na-
tional governmentsmust help provide
insurance cover for futurelockdowns,
theindustry’s European Union regu-
lator said on May 11, as the private
sector cannot afford to provide such
broad coverage on its own. Countries
haveintroduced lockdownsto fight the
coronavirus pandemic, forcing compa-
nies to close and furlough staff. Busi-
nesses are fighting to get insurersto pay
business interruption claims as a deep
recession beckons. Some U.S. states
may retroactively changeinsurance con-
tractsto pay such claims, and Britain's
markets watchdog is asking the courts
to clarify wordingsin business policies.
Gabriel Bernardino, chair of the Eu-
ropean Insurance and Occupational
Pensions Authority, said it would be
wrong to retroactively change policies.
Itisalsoimpossiblefor insurersto con-
trol risks such as business interruption
that are not due to damage like floods or
fire, he said. “If we really want to build
more resilience in our societies against
situations like this pandemic, there is
clearly aneedto havein placemechanisms
tocover it,” Bernardinotold Reuters. “ To
be honest, | think it's only possible by
combining public and private elements. |
don’t think thisis possible for the insur-
anceindustry aloneto cover it.”

Michael Menapace, a Connecticut
based insuranceattorney and profes-
sor at Quinnipac University School of
L aw issued thefollowing statement as
a nonresident scholar of the Insurance
Information Institute: “Insurers evalu-
ate individual business interruption
claims according to specific policy
terms and conditions and the facts
known at the time of review. The cur-
rent government shutdown orders do not
trigger the vast majority of standard
business interruption policies because
those orders do not qualify as direct
physical lossto property —arequirement
under the policies. Moreover, most poli-
cies expressly exclude losses incurred
due either to avirus or bacteria because
pandemics interrupt nearly all busi-
nesses everywhere, all at the sametime.
The federal government isthe only en-
tity with the financial resourcesto help

See NEWS IN BRIEF Page 10

NCOIL webinar addresses
financial, legal challenges
of retroactive Bl proposals

With 553 in live attendance and more
tuning infor thereplay, an April 24 webcast
hosted by the National Council of Insur-
ance L egislatorsfeatured factsand figures
surrounding business interruption insur-
ance coverage. Rep. Matt Lehman, R-In-
diana, president of NCOIL said it wasim-
portant to sharethe message with state law-
makers throughout the U.S. Lehman was
joined in the video conference by Rutgers
law professor Adam Scales, whoseresearch
focuses on insurance law and torts; Sean
Kevelighan, president and CEO of the In-
surance Information Institute, and New
Jersey state lawmaker Assemblyman Louis
D. Greenwald, D-Camden.

Greenwald servesasthe majority leader

of the New Jersey Assembly and isaspon-
sor of A-3844, legislation that would ex-
pand business interruption coveragetoin-
clude the coronavirus as an insured peril
under existing business interruption poli-
cies.

From the outset, Lehman stated that
NCOIL strongly opposesretroactive appli-
cation of businessinterruption coveragefor
coronavirusto insurance policies not here-
tofore offering such coverage. “ Rewriting
coverage in the absence of physical dam-
age and expressed exclusions,” said
Lehman betrays contracts between two
parties. Instead, Lehman, who is an insur-
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Appeals court rejects punitives
In Prime control-of-well case

Prime Natural Resources saw its court-
awarded fortunes dwindle from the May
2017 jury verdict of $41 million, to $19.7
million in trial-court Judge Michael
Gomez' sadjusted award three months | ater.
Since then, the case moved to the First
Court of Appeals in Houston, where a
three-judge panel reduced the award fur-
ther, eliminating the exemplary damages,
and remanding the case to the trial court
for recalculation of judicia interest. The
appeals opinion and judgment order was
signed by Judge Richard Hightower on Jan.
23, 2020, then released for publication on
Jan. 31. The actual damage award of $1.8
million remained intact.

Remanded to thetrial court, the casewas
settled on May 13, with all parties agree-
ing to dismiss the lawsuit with prejudice.
Details of the settlement were not disclosed
in the Harris County Court document.

Prime’slawsuit against Certain Under-
writers at LIoyd's (named in the appeal as
Syndicates 2020, 1084, 2001, 457, 2791,
2987, 3000, 1221, 5000) and Navigators

Insurance Company, UK, stemmed from
extensive damage doneto itswell situated
in the Gulf of Mexico 75 miles south of
Morgan City, Louisiana, by Hurricane Rita,
a storm that made landfall in southwest
Louisianaon Sept. 24, 2005. The case was
heard in Houston, where Primeis headquar-
tered.

The forces of Rita bent the well about
seven feet above the mudline, toppled the
platform away from the well and damaged
the pipelines. Underwriters paid the com-
pany about $4 million under the palicy, re-
serving the right to reimbursement if the
losswasoverpaid. Prime, however, sought
additional payment in order to return the
well to production.

At issue in the case was whether the
Control of Well coverage in the policy
should respond to making the necessary
repairs to restore a producing well to its
pre-loss production capabilities even
though it did not sustain a blowout. Prime

See CONTROL OF WELL Page 8

Insurers prepare for mass tort
actions spawned by pandemic

Attorney Steven Badger, partner of the
Zellelaw firm, said the novel coronavirus
has provided plaintiffs with a “mass tort
opportunity,” as he introduced two other
Zelle partners for a webinar on class ac-
tion and multidistrict litigation. “Person-
aly,” said Badger, “thisisthe most impor-
tant webinar in the series.”

Zelle has offered several webinars for
insurance executives and attorneys since
March and published several related white
papers on the multitude of insuranceissues
connected to the COVID-19 pandemic. The
April 28 webinar was titled Square Peg/
Round Hole: Why COVID-19 Coverage
Disputes Don’'t Fit the Template for Class
Actions and MDLs. The webinar was at-
tended by more than 300, with the audi-
ence including insurance executives,
claims professionals, underwriters, prod-

uct developers, fraud investigators and at-
torneys.

James R. Martin, partner in Zelle's
Washington office, and Dan Millea, apart-
ner in Minneapolis, joined forcesto present
theargumentsagainst allowing COVID-19
business interruption litigation to proceed
aseither classaction or MDLs. Both attor-
neys specialize in class actions. Martin’s
expertiseincludesantitrust and unfair com-
petition and financial services classaction
litigation. Millea's expertise includes bad
faith and extra-contractual liability and
commercial litigation.

Attorneys across the U.S. have begun
seeking class action status on behalf of rep-
resentatives of restaurants and other busi-
nesses who were denied insurance cover-

See MASS TORTS Page 8

Lloyd’s reputation
at risk as COVID19
claims flood in;
U.K. regulators
seek guidance
from courts

London Views
By Len Wilkins
London Correspondent

It takes years to build a reputation
but just hoursto ruinit.

Ever since Lloyd's paid for losses
from the San Francisco earthquake in
1906, it has had a reputation of always
paying claims. While the market has
paid every valid claim, Lloyd’s reputa-
tion could be sorely tested over the next
few months.

The problem relates to business in-
terruption claimslaunched by thousands
of small and large businesses. Some
businesses do have valid cover, but the
majority do not.

Lloyd's is not the only part of the
London market to be hit by these Bl
claims and allegations of nonpayment.
There seems to be a mixture of confu-
sion, misunderstanding, and panic, with
businessesfighting for survival and poli-
ticians on both sides of the Atlantic get-
ting involved.

At least there are no concerns about
Lloyd'sability to pay. LIoyd's stated that
the market isin astrong position to re-
spondto COVID-19 and that it will sup-
port its customers and business partners
with itsresources, which now reach $40
billion with a central solvency ratio of
238 percent.

The U.K. government is concerned
about allegations of nonpayment and en-
couraged the Financial Conduct Author-
ity, which overseesLloyd'sand U.K. in-
surers, to investigate.

Originally, the FCA said in a letter
tothemarket's CEOsthat it saw no “rea-
sonable grounds” to interveneinthe Bl
claimswhere pandemicswere not afea
ture of the policy. The FCA said that,
following discussionswith theindustry,
it understands that most policies have
only basic cover and do not cover
pandemics; therefore, insurers would
have no obligation to pay the COVID-
19 claims. The FCA accepted thiswould
be disappointing for policyholders.

Now, however, there hasbeen adra-
matic turnaround, and the FCA an-
nounced that it intendsto seek legal clar-
ity on Bl insurance in order to resolve
the issue for businesses that are facing
uncertainty on their claims. No reason
was given for the about face, but the
assumption isthat businesses’ pressure
on their political representatives and
trade bodies caused the change.

The FCA now emphasizes that,
where there is cover for COVID-19,
there is an obligation to pay. The FCA
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Attorney reviews tools to better investigate claims, stop fraud

When insurance companiesinvestigate
a possible fraudulent property loss claim,
sworn statements in proof of loss, exami-
nations under oath and appraisals are of-
ten underutilized as tools by an insurer
whileinvestigating the dubiousclaim, said
Matthew Monson, The Monson Law Firm.
However, these can be valuable tools that
an insurer can use while investigating a
claim, Monson told attendees at the Loui-
siana Department of Insurance Conference
2020 in March in Baton Rouge.

According to Monson, there are some
red flags that will help an insurer identify
possible claims fraud. At the outset of the
claim, signs that it will be a problem in-
clude if the insured makes unreasonable
demands, a public adjuster or attorney is
already retained or, the insured threatens
legal action. Other signs that a property
claim could be a problem are when the ad-
juster and insured differ significantly onthe
scope and amount of loss or when thereis
an inability to obtain an agreement on the
scope of damages.

Other red flags Monson mentioned are
emergency repairs/servicesunderway prior
to reporting of the claim, pre-existing dam-
ages claimed as part of the loss, engage-
ment of contractors or expertswho have a
history of being difficult to deal with, late
reporting of the claim that jeopardizesthe
investigation, or alack of documentation
to support the damages claimed.

Proofs of loss are often a mere formal -
ity for claim payments. Examinations un-
der oath (EUO) are typically used to re-
solve suspected fraud in claims, and ap-
praisalshave been used sparingly to resolve
disputes about the amount of the claim,
Monson said.

The proof of lossisaformal statement
of the insured’s claim, and according to

Monson, a provision requiring a proof of
lossisinnearly all policy forms. The proof
of loss requirement appearsin the “duties
after loss” section of the policy, Monson
told attendees. It requires that, upon re-
quest, an insured supply detailed informa-
tion enabling theinsurer to investigate and
assess the loss.

A sworn statement in a proof of loss
quickly gets to the heart of an insured’s
claim, Monson said. In addition, the sworn
statement enables the insurer to obtain in-
formation directly from the insured. The
sworn statement also enables the insurer
to bind the insured and protect against
fraud. It compelsthe insured to commit to
anumber as a“cap” on aclaim, Monson
added.

Sworn statementsare agreat tool to use
before conducting an EUO or beginning
an appraisal, as it enables the insurer to
extract information from an unwilling in-
sured. Sworn statements are al so good for
committing an insured to a specific num-
ber when theinsured may have claimed dif-
fering amountsand duration for therepairs.
The sworn statement is fantastic for prov-
ing fraud theinsurer may not become aware
of until after theclaimispaid, Monson told
the audience.

Most policies require that the insured
return the proof of losswithin 30 or 60 days
after therequest ismade by theinsurer. The
timely return of the proof of lossisacon-
dition precedent to recovery, Monson told
attendees. In some jurisdictions, failureto
comply is an absolute bar to recovery, he
added. But, more courts are trending to-
ward amoreliberal approach that requires
ashowing of prejudiceif the proof of loss
is not returned, Monson explained. In a
standard flood insurance policy, the fail-
ureto submit a proof of lossisan absolute

bar to recovery.

An insurer can either accept, acknowl-
edge, reject or return a proof of loss.

When a proof of loss is defective, the
insurer should reject it and notify the in-
sured, Monson said. The insurer should
also providetheinsured with ablank form.
If aproof isrejected, theinsurer should let
theinsured know the reasons, but shouldn’t
suggest aclaim denial. Theinsurance com-
pany should make clear that the investiga-
tionis continuing.

According to Monson, most jurisdic-
tions find that a fraudulent proof of loss
bars recovery completely, but the fraud
must be material and intentional in order
to gain alarger payment. Fraud may also
void all coverage under the policy while
somejurisdictionshold that recovery ispre-
vented only regarding the part of the sub-
mission that is fraudulent.

Examinations under oath (EUO) were
addressed by the United States Supreme
Court 130 yearsago in Claflin v. Common-
wealth Insurance Company. Monson ex-
plained that the EUO enablesan insurer to
obtain both claim information and docu-
mentsin theinsured's possession.

The EUO allows for afair and proper
claim evaluation, helps an insurer deter-
mineitsown policy obligation and enables
an insurer to protect itself against fraudu-
lent claims. Monson added that many
clams areresolved after an EUO is held.

The request for an EUO is not usually
met with open arms, Monson explained.
Insureds can become defensive and con-
fused. The insured should be educated as
tothe process of an EUO. To some, an EUO
isconsidered adeviceto harass and delay,
Monson said. Monson also added that few
judges and plaintiff’slawyers are familiar
with EUOs and view them as depositions
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or ameretechnicality.

In the event of a loss, the policy lan-
guage is such that the insurer may exam-
ine any insured under oath, while not in
the presence of any of the other insureds
and at such timesas may be reasonably re-
quired, about any matter relating to thein-
surance or the claim, including the
insured’s books or records. In the event of
an examination, an insured’s answers must
be signed.

Theobligation to attend an EUO iscon-
tractual and does not arise out of the rules
of civil procedure, Monson pointed out.
The insured’s counsel can be present, but
cannot object or instruct an insured not to
answer, and the failure to answer all ques-
tions may form the basis for denia of a
claim. EUOs are taken beforelitigation as
part of an insurer’s investigation. The in-
sured has a duty to volunteer information

See INVESTIGATION TOOLS Page 7
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By Michael G. Manes

| was standing at the receptionist’s desk
for Pitcher, Penn, and Doyle in Hunt Val-
ley, Maryland, on Nov. 20, 1980. | was
scheduled to meet with Don Doyle about a
GM Famex Program they managed. The
radio broadcast playing in the background
announced: “We are interrupting this pro-
gramto go to Jefferson Island (afew miles
from my hometown), Louisiana, for an up-
date.” | asked thereceptionist tolet melis-
tento thisreport before calling Mr. Doyle.

A local man was being interviewed
about what had happened. He said in the
thickest Cajun accent you'll ever hear,
“Mais, al of asudden the lake goes ‘woo,
woo, woo' like acommaode flushing, | got
my boat to shore just in time.” The recep-
tionist laughed at his broken English and
country ways; | celebrated his quick think-
ing and response in this life threatening
event. If she’d been in that boat, she may
have drowned planning her next actions
instead of instantly reacting to the crisis.

The excerpts below from Wikipedia
give a sense of what actually happened:

L ake Peigneur was a 10-foot deep fresh-
water lake, popular with sportsmen, until
an unusua manmade disaster on Nov. 20,
1980, changed its structure and the sur-
rounding land.... Texaco accidently drilled
into the Diamond Crystal Company salt
mineunder thelake.... Theresulting whirl-
pool sucked inthedrilling platform, eleven
barges, many trees, and 65 acres of the sur-
rounding terrain. So much water drained
into those caverns that the flow of the
Delcambre Canal that usually emptiesthe
lake into Vermillion Bay was reversed,
making the canal atemporary inlet.

Although there were no injuries and no
human liveslost, three dogs were reported
killed. All 55 employeesinthe mine at the
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time of the accident were able to escape
thanks to well-planned and rehearsed
evacuation drills. The crew of the drilling
rig fled the platform before it was sucked
down into the depths of the lake; afisher-
man (the aforementioned Mr. Viator) who
was on the lake at the time was able to pi-
lot hisboat to shore and escape. Days after
the disaster, once the water pressure equal-
ized, nine of the eleven sunken barges
popped out of the whirlpool and refloated
on the lake's surface.

Theevent permanently affected the eco-
system of the lake by changing the lake
from freshwater to saltwater and increas-
ing the depth of part of the lake.

Get the picture?

Monthslater, afriend of mine who had
spent his entire career in the “oil patch”
explained that thetool pusher in chargefelt
the dlightest of movement in the rig and
immediately called for evacuation. His
experience (scar tissue), sensitivity to the
environment and quick thinking saved
lives. Lake Peigneur hasbeen transformed,
but no onedied in the process. We may not
control the environment, but we can con-
trol our response to what happens in our
environment. | now realize the genius of
the Scout mantra: Be prepared.

| have been activein or consulting with
the insurance industry and independent
agency system for 47 years. I’'ve been
preaching the gospel of changefor over 27
of thoseyears. I’ ve been criticized by many
traditionalists and ridiculed by folks who
have been blessed by the ways of yester-
day. A very successful friend said it best,
“Mike, you' re preaching to acongregation
that doesn’t want to be saved.”

Recently I’ vefelt somevibrationsonthe
platform that isour industry’s marketplace
that signal it is time to evacuate from

Will you feel the “change” in time to act?

yesterday’sworld and regroup in and with
the marketplace of tomorrow. Most re-
cently, at the beginning of this year, our
country and the world took a punch to the
gut like no other since Pearl Harbor. Like
Mr. Viator, you can head to shore and re-
group there or you can stay on thelake that
isfamiliar to you and take your chance on
drowning. Consider these challenges to
your comfort zone:

-Too many of our agencies have clung
to aFather Knows Best Main Street model
of yesterday and are not ready to fully trans-
formto the Modern Family marketplace of
tomorrow.

-The Greatest Generation is gone, and
we Boomers are near the exit. The market
we'll serve is now about Gen Xers and
Millennials who don’t care how we did it
in the past.

-The portrait of yesterday’s mass mar-
ket is now a mosaic of many niches. We
must meet our clients (who, what, how,
when, and) where they are. They won't
cometo us.

-Decades ago, a new employee was
thrown into the market and had to sink or
swim. Today’s best talent seeks controlled
structure with flexibility. This includes a
work life balance not promises of richesin
the end if you nearly kill yourself getting
there.

-Yesterday new employees bought the
trust-me promise of opportunity: Do well,
and we'll bonusyou. Today they want spe-
cificsinwriting— aclear career path, train-
ing, mentoring, specific education, and
workplace flexibility, including some of-
fice time and some work from home.
Rhetoric will not suffice.

-If you'retrying to replace an employee
who has45 years of experience with some-
one of like experience, don’t. Find who is

right for the future and work with him or
her to define and build the role, not as it
was but asit will be.

-What you sell today is not nearly as
important as what will be needed tomor-
row. Flood and health insurance may be
government programs tomorrow, and auto
insurance may be provided by the manu-
facturer of thedriverlesscarswe buy. Find
and embrace the new products and new
markets that are coming. There are future
opportunities we can't even yet anticipate.

-From Peter Drucker’sWSJArticle (Oc-
tober 21, 1993) The Five Deadly Business
Sins, welearnthefutureisin“pricedriven
costing” — not “cost driven pricing.” We
must determine what the marketplace is
willing to pay and innovate our processes
to come in under that price. Customers do
not see it as their job to ensure manufac-
turers a profit.

-Finally, today our world has been
changed by a “bug” that none of us fully
understands called the coronavirus. It has
changed our world, our innocence, our
work, our social life, and our sense of se-
curity. How hasyour world changed? How
do you adapt to this new world? How do
you go forward?Will your future bedriven
by fear or faith, hope or adventure, or op-
portunity?

-More importantly, how have your cli-
ents and potential clients been changed?
Will they depend on you? More or less?
Will they hunker down alone?

If you can leverage technology for effi-
ciency (doing things right) and client inti-
macy for effectiveness (doing the right
things), you can survive and prosper. Flex-
ibility and vision will be more important
than history and structure. Remember, in

See MANES Page 15

RIVER VALLEY UNDERWRITERS

Send RYU all your risks including:

Property, GL, Garage, Environmental, Professional, and Package
Contact:
Andy Ray - aray@rvuins.com
Kelly Carter - kcarter@rvuins.com
Marty Lacy- mlacy@rvuins.com

Phone: 833 - 788 - 7887
Fax: 501 - 588 - 7717




PAGE 4 TEXAS SURPLUS LINE REPORTER MAY 2020

NCOIL webinar

ance agent, said NCOIL looks to the fed-
eral government to create a federal solu-
tion for the millions of businesses whose
lost incomefalls outside policy protections.
NCOIL also supports a federal backstop
for pandemic coverage to be offered by in-
surersin the future to protect against future
harm caused by the outbreak of diseases.

Scales was frank: “Insurance is gener-
ally organized around the concept of physi-
cal loss or damage to property. While in-
surers are loath to indemnify against the
risks of someone’'s
businessturning sour, r' e |
they do provide cov-
eragefor lossof busi-
ness income accom-
panied by property
damage. The precise
phrasing of this(cov-
erage) can vary from
policy to policy;
modern policiesgen-
eraly require dam- gcgles
age or loss to (the
covered) physical property.”

Greenwald s proposal in New Jersey is
at oddswith Lehman’sand Scales' sviews.
The impact of this unprecedented eco-
nomic slowdown on businesses is in the
billions of dollars, Greenwald said. “The
appearance is that people have insurance,
but when they call upon their insurance,
they hear ‘Insurance doesn’t cover that.’
This is harmful to the business community
and isabad appearancefor theinsurancein-
dustry.”

The New Jersey lawmaker wantsinsur-
ersto provide some benefit to their policy-
holders. Hewantsinsurers' responseto be:
“Thisdoesn’t fall under businessinterrup-
tion; however, you do have this coverage
and we can give you some relief under

that.” While he tries to work this out with
insurersin New Jersey, Greenwald said the
legislation that would expand all loss of use
and business interruption policies is on
hold. The New Jersey legislation would
provide such coverage for the duration of
the declared state of emergency dueto the
coronavirus and is limited to businesses
employing fewer than 100 employees
working 25 or more hours weekly.

Greenwald cited examplesof healthin-
surers “ stepping up” during the pandemic
to waive deductibles and co-payments for
coronavirus testing. He credited some in-
surerswith “ stepping up” to defer payments
or return premium to policyholders.
Greenwald made it clear that he expects
morefrom the property and casualty insur-
anceindustry.

Greenwald predicted that there would
be a second wave of the coronavirus be-
foreavaccineisavailable 18 monthsfrom
now, and he recommended that the insur-
anceindustry craft apolicy that would of -
fer coverage for customersin thefuturein
away that is affordable and makes good
sense for small businesses.

Greenwald pointed out that leaving
businesses unprotected also leaves govern-
ment unprotected, as governments greatly
depend on revenue derived from business
profits and employment, both of which
have taken hits during the pandemic. Suf-
ficient funds for government, said
Greenwald, protectsthe ability of govern-
ment to serve the most vulnerable popula-
tion in away that keeps the percentage of
vulnerable people from growing.

Triple I’s president defended the insur-
ance industry’s response to the pandemic,
becauseit applies” forward-thinking solu-
tions to take care of its customers, com-
munities and employees and is acting with

urgency during the COVID-19 crisis.”
Kevelighan called insurers“financial first
responders.”

Auto insurers across the U.S., said
Kevelighan, havereturned $10.5 billion to
customers through premium relief.
Through the Insurance Industry Charitable
Foundation, insurers
have contributed an
estimated $220 mil-
lion to national and
local organizations -
on the front lines of
the pandemic. Prop-
erty casualty insurers

have continued to F
operate as an essen- :
tial businessto serve

their customers, Kevelighan
keeping nearly two

million employed, even as they make use
of virtual processing to protect their em-
ployees by maintaining social distancing.

“Theinsurance industry isfacing chal-
lenges as well,” said Kevelighan. Even
without legislation expanding coverage, the
insurance industry will see increased
claims, hesaid, for workers' compensation
for health care workers and first respond-
ers. Other businesses, such asretailersand
restaurants that are continuing to operate,
have potentially increased their workers'
COMp EXPOSUres.

At the sametime, insurers are anticipat-
ing adecreasein workers' comp premium
asgreater unemployment, decreased manu-
facturing, and less economic activity drive
payroll-based premium down. Insurers’ in-
vestment income, aready in decline due
to low interest rates, will decline more,
Kevelighan predicted. Beyond the pan-
demic, insurersare preparing for an active
catastrophe year of tornadoes, hurricanes,
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wildfires and cyberattacks.

A lot has been said of the $860 hillion
surplusheld by insurersat the end of 2019,
Kevelighan said. Triple’seconomistsare
estimating a capital loss of $78 billion for
the first quarter of 2020. Accounting for
the active catastrophe season later in the
year, [11 estimatesthe yearend surpluswill
diminish to $717 billion. With $400 bil-
lion representing the critical level for the
overal industry to maintain beforethe U.S.
starts seeing widespread red flags and sys-
temic issues, Kevelighan said that the in-
dustry has about $317 billion availablefor
“unexpected losses.” This is an industry-
wide number; it does not describe the bot-
tom line of any singleinsurer.

Proposed legislative solutions, said
Kevelighan, fall into two categories: re-
moving the virus/bacteria exclusion from
businessinterruption policies and expand-
ing property policiesof small and medium
businessesto include businessinterruption
insurance. Only about a third of all small
busi nesses purchase business interruption
insurance; broadened to all businesses, the
take-up rate for businessinterruption cov-
erageisabout 40 percent, said Kevelighan.
Retroactively eliminating the exclusion
would cost insurers about $150 billion per
month, he said. It would quickly climb to
$485 billion in costsfor 2020, pushing the
industry into azonethat endangersitsabil-
ity to pay normal and expected claims.

Legislation that would apply business
interruption coverage to the small and me-
dium businesses that did not purchase it
would increase the monthly cost to thein-
dustry to about $380 hillion.

Both scenarios of retroactivity would
push the insurance industry into multiple
insolvencies. “Requiring an insurer to pay
for lossesit never insured would causeir-
reparable harmto theindustry,” Kevelighan
said.

The federal government is looking for
solutions, Kevelighan said. Congress has
implemented some sol utionsand continues
towork on others. In addition to providing
forgivablebusinessloans, federal lawmak-
ers are developing a plan that would cre-
atethe COVID-19 Businessand Employee
Continuity and Recovery Fund to provide
further assistance, he said. Meanwhile,
large businessesthat might legitimately lay
claimto businessinterruption coverageare
having to give back thefederal coronavirus
relief money, making more available for
small businesses, he added.

Kevelighan concluded with key
takeaways:

-Global pandemicrisksare uninsurable.
A pandemic impacts all lines of insurance
and many economies around the world at
once.

-Retroactive payouts would bankrupt
insurers.

-Insurers are actively paying covered
clams.

-Policies clearly explain the virus and
bacteria exclusions, usually on the decla-
rations page. Insurance that would over-
come this exclusion is expensive and ex-
traordinary, said Kevelighan. Wimbledon,
for example, purchased thistype of cover-
age at a premium of $2 million, he said.

After Kevelighan presented Triplel’'s
summary of the financial consequences
of the legislative proposals to retroac-
tively award business interruption cov-
erage, Scales addressed the legal chal-
lengesthe industry expectsto facein the
coming months, some of which have al-
ready begun.

Eight states haveintroduced legislation
that would “attach different legal conse-
guences to the content of insurance poli-
ciesthat arein existenceright now,” Scales

See NCOIL WEBINAR Page 6
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said. Whileit appearsthat such lawswould
be ripe for alegal challenge based on im-
pairment of contracts, Scales said such
challengesin the past have been somewhat
unsuccessful. Despite the clear language of
the U.S. Constitution article on contracts,
interpretation of thearticle*haswaxed and
waned over United States history.”

Federal courtsfirst consider whether the
law actually impairsacontract relationship.
Then, the courtsask if the state legislature
had a sound reason for doing so. Thereare
variations to how this test applies, Scales
said. He added that the contract clause has
not played astrong role in insurance cases
at the federal level because federal courts
“lack enthusiasm” for intruding into the
state-regulated area of insurance.

Taking acloser look at states' court ac-
tions since the specter of these retroactive
legislative proposals arose, Scales uncov-
ered somejurisprudence on contract clause
challenges through the state courts. State
courts, he said, focus on the process of the
legislature’s consideration. He said state
courts review “legislative determination
regarding the seriousness and genuineness of
theproblem.” Alsointertwined isthe court’s
respect for separation of powers“whichmight
cut acouple different ways,” he said.

Where courts have not previously en-
tertained the question of impairment of a
contract in aspecific way, they may find it
prudent to settle the matter as advised by
thelegislature, he said. Thereisclear pre-
cedent that insurance contracts bearing
ambiguity will beresolved in favor of the
policyholder, he added.

Asan example of the court’s deference
to legislative will, Scales cited a case in-
volving payment of billed charges under a
health policy. After the case was decided
in favor of the plaintiff who received a

higher benefit from theinsurer, one state’s
legislature passed alaw to prevent the same
outcome in the future. Hence, claims be-
fore the change in law and claims occur-
ring after the change had different out-
comeswhen litigated. How the court’s def-
erence to the legislative will may operate
in the current situation is an unknown at
thistime, Scales said.

of the terms of the contract change once a
company hits 100 or 150 employees,” he
said. “Thisis going to provide fodder for
an equal protection-type attack.” If the
court were to wrap this into the general
“reasonableness’ requirement, Scalessaid,
it still appears to be “a carve-out for fa-
vored interests. That is not a good place
for legislaturesto be.”

Insurers who defend only on the
Impairment of the contract might not be
successful, said Scales, but they do have
other arguments to use.

Another discernment that will affect
court rulings, said Scales, isthat courtsare
protective of judicial prerogative. Where
acourt hasruled on itsinterpretation of a
contract, it will stick with that decisionin
future decisions. Scales said that not all
states have clear case precedent of what
constitutes physical damage asthe trigger
to business interruption relief under the
terms of an insurance policy.

Insurerswho defend only ontheimpair-
ment of the contract might not be success-
ful, said Scales, but they do have other ar-
guments to use. Legislatures that define a
serious and genuine problem are expected
to narrowly tailor areasonable solution to
that problem, he said. Scales said the
present situation would reach the serious
problem threshold; he questioned whether
the court would consider the solution suf-
ficiently narrow and reasonable.

There is also an equal protection con-
cern in the proposals that carve out small
business only for the legidlative preemp-
tion of the contract, Scales added. “It is
difficult to understand why the meanings
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Scales shared further insight on the pub-
lic policy decision facing state lawmakers.
He said there has been no correlated event
to the economic losses of this pandemic.
But, even with the general notion of con-
sumer protection under the ambiguity doc-
tring, itis“astretch, in my view, to suggest
that businesses always and forever ex-
pected coverage of thistype,” he said.

“Hopefully it's not an actual end-of-the
world-event, but in terms of your planning

Arlinggton & Sz, Lo
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asabusinessit sure looks like one. In my
experience, people tend to discount the
likelihood of end-of-the-world events hap-
pening. They almost never buy insurance
that would be adequate to deal with that
situation.... Thismakesit challenging for
policymakers who want to find a way of
compelling insurers to participate here,”
Scales said.

Some policieswill respond because the
coverageisalready contained inthepolicy,
Scalessaid. But he questioned the wisdom
of lawmakersretroactively creating an ob-
ligation for insurersto pay what would cer-
tainly become policy limitsto every poli-
cyholder at the sametime.

NCOIL'sCOVID-19 Resource Page on
the organization’s website includes a re-
cording of thiswebinar along with linksto
related public documentsand public state-
ments from the Wholesale and Specialty
Insurance Association and the U.S. Cham-
ber of Commerce. The website also pro-
videslinksto the businessinterruption ex-
panding legislation under considerationin
New Jersey, New York, Pennsylvania,
Louisiana, Ohio, Massachusetts, South
Carolinaand Rhode Island.
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Investigation tools

at an EUO, hesaid. In addition, theinsurer
hastheright to examineinsureds out of the
presence of each other.

The most common reason for EUOs is
suspected fraud, Monson said.

AnEUQ isalso helpful when aninsured
does not respond to written or oral requests
for information, Monson added. EUOsare
sometimesthe most efficient way to deter-
mine the particulars of a claim. In addi-
tion, EUOs are agreat way to get around a
meddling public adjuster or attorney,
Monson said.

Some of the areas that can be covered
by EUOsare: contested issues, ambiguities,
information gaps, losses missing support-
ing documentation, inconsistencies, fraud,
claim exaggeration, insurable interest,
background of insured, financial condition,
and location at time of loss.

Thedemand for an EUO must beinwrit-
ing and sent viacertified mail and standard
U.S. mail. EUOs should be scheduled uni-
laterally, according to Monson, but insur-
ers should let the insured know that it can
be rescheduled at a convenient time and
place. If atime and place are not set, the
insured will not be found to have breached
acondition of the policy.

Theinsurer isexercising itsright under
the policy to conduct the examination,
Monson said. The notification for an EUO
should include a quote of the policy lan-
guage requiring the insured’s compliance;
the date, time, and location of the EUO; a
reguest for records, and the time and place
for document production.

Monson told attendees that EUOs often
do not proceed as planned because of no
shows, lack of knowledge by the insured,
or alack of documents. Again, the insurer
should tell theinsured that the requirement
to sit for an EUO is acondition precedent
to coverage, Monson said. Monson reiter-
ated, that some jurisdictions indicate that
failuretosit for an EUO isgroundsfor dis-
missing alawsuit while other jurisdictions
requireafinding of prejudicetotheinsurer.

In most first party property claims, the
fundamental issue is the amount of loss,
and most property policies contain an ap-
praisal clausethat providesan efficient and
cost-effective means of resolving this core
dispute. The appraisal clause is great for
getting lawyers out of theroom and letting
the professional s cut to the chase, Monson
said.

The language of the appraisal clause
statesthat if theinsured and theinsurer fail
to agree on the amount of the loss, either
may demand an appraisal of the loss.

Most residential property policies set
out a timeline for the appraisal process.
Typically, if an appraisal isdemanded, each
party will choose a competent and impar-
tial appraiser within 20 days after receiv-
ing a written request from the other. The
two appraisers will choose an umpire. If
the apprai sers cannot agree upon an um-
pire within 15 days, the insured and the
insurer may request that the choice be
made by a judge of a court of record in
the state where the “residence premises’
islocated.

The appraisers will separately set the
amount of loss. If the appraisers submit a
written report of an agreement, the amount
agreed upon will be the amount of theloss.
If the appraisersfail to agree, the apprais-
erswill submit their differencesto the um-
pire. A decision agreed to by any two of
the three will set the amount of the loss.

Each party will pay its own appraiser
and bear the other expenses of the appraisal
and the umpire equally.

There must be an actual dispute as to
the amount of loss. A demand for appraisal
without proof of differing amount is not
sufficient to establish a dispute, Monson
said. The insurer should formally deny a

premature appraisal demand and request
proof of the dispute, Monson added.

The plaintiff bar argues that the ap-
praisal clauseis an attempt at binding ar-
bitration and in conflict with the Federal
Arbitration Act, Monson said. There are
significant differences between the ap-
praisal processand arbitration. Arbitration
isaquasi-judicial proceeding with formal
hearings and witnesses; whereas, appraisal
isaninformal processthat doesnot involve
the procedural requirementsof acourt pro-
ceeding.

By statute the original public adjuster
cannot be the appraiser, as a contingency
fee relationship with the insured prevents
him from being impartial or disinterested.
Theoriginal claimsadjuster, however, can
serve astheinsurer’s appraiser, but thisis
not generally done. The mere fact that
someone has previously computed the
losses as an adjuster does not disqualify
him from service asan appraiser. Apprais-
ers must be “disinterested, unprejudiced,
honest and competent,” Monson said.

In some states, such as Florida, the ap-
praisal processwill take jurisdiction away
from the courts until the process is com-
plete. In other states, such asL ouisianaand
Texas, alawsuit can be filed, but the law-
suit can be stayed until completion of the
appraisal process. Appraisal awards will
be enforced unless there is evidence of
fraud, mistake, duress, or other impeach-
ing circumstances in either the appraisal
process or its award, Monson said.

The mistake most often madein the ap-
praisal process is the appraisers trying to
agree on theamount of lossand then choos-
ing the umpireif no agreement isreached.
The appraisers should agree on an umpire
before starting the appraisal. It is often dif-
ficult to agree with an opposing appraiser

on the choice of umpire once the appraisal
process has started, Monson said.

Impartiality is paramount in an umpire,
Monson said. Appraisers should consider
the use of mediators asan umpire. Insurers
should not agree on public adjustersor con-
tractors as umpires, Monson advised.
“They are usually biased,” he said.

The appraisers are supposed to submit
only their differences to umpires, and ap-
praisers should submit all supporting infor-
mation, photographs, expert reportsand prior
loss information. The appraisers should go
out to the loss location with the umpire.

FROM PAGE 2

I nsurance companies should always use
all of thetools available to them when in-
vestigating a possible fraudulent property
loss claim, Monson concluded.

In the event a policyholder and hisin-
surer cannot reach agreement under any of
these methods, theinsured may filealaw-
suit. Even then, the insured must comply
with terms of the policy. Under the “ Suit
Against Us’ section of the policy, thereis
a “no action clause” under which the in-
sured is barred from bringing suit against
the insurer unless all of the terms of this
part of the policy have been met.
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Mass torts

age for lost business income due to the
novel coronavirus. Milleasaid he knew of
two instanceswhere attorneys have sought
consolidation of pretrial proceedings of
actions from several jurisdictions under
federal provisions for multidistrict civil
actions.

Together, Martin and Millea offered
their take on how this should play out.

Class actions and MDLs, said Martin,
are used to promote judicial efficiency.
They are used to aggregate clams in a
singleforum with common discovery. The
reasons Martin and Millea gave for why
the business interruption litigation is un-
suited for this judicial efficiency are that
there will be individualized fact issues,
multiplelegal theories, and claimsfor dam-
ages that are available by statute only in
some states. “Aggregating these cases in
class actions or MDL settings will serve
no real benefit for the courts or the claim-
ants,” said Martin.

Martin said that class actions serve a

Control of well

had purchased $50 million in coverage for
three well locations.

The trial focused on language of the
policy that covered damage to the drill-
ing, workover or production equipment
caused by windstorm, a provision the
plaintiff attorneys read in isolation and
alleged ambiguity that should favor their
client. Trial testimony lasted nearly three
weeks.

The appeals court affirmed the damage
award, prejudgment interest at five percent
(which continued to accumulate during the
appeal) and the $1.4 million in attorney’s
fees. By keeping the damage award intact,
the appeals court sided with Prime on its
interpretation of the language of the policy.

legitimate purpose when everyone is
harmed in the sameway. Allowing smaller
claims to be aggregated may be the only
sensible means of achieving ajust resolu-
tion, hesaid. “It also meansthat some (class
actions) won't have merit,” Martin said.
Stated more formally in the Zelle white
paper that Martin co-authored: “ The aggre-
gating nature of the class actions also in-
centives plaintiffsto pursue lawsuitswhen
the damages are likely too small to justify
litigation, but a class action would offer
those with small claimsthe opportunity for
meaningful redress. However, classactions
can occasionally subject defendants to
costly or abusive litigation.”

Martin explained that class actions are
brought by a single plaintiff on behalf of
some defined group or class. In order for
the action to proceed on behalf of the class,
the court must certify that a class exists.
Classactionsmay seek injunctiverelief or
damages, or both.

Federal rule provides the prerequisites

for defining aclass: numerosity, common-
ality, typicality and adequacy of represen-
tation.

“There are a lot of claims out there,”
said Millea. Businessincome hasbeen lost,
and business owners want to recover it.
Millea expectsthat the action seeking cer-
tification would meet thefirst prerequisite,
numerosity.

The commonality hurdle is different,
said Millea. There will be variations in
policy language and endorsements. “All the
(insurance) policiesare different,” he said.
Different state laws will apply. There are
multiple market situations; different civil
authorities imposed different limitations.
Causation might be common among the
members of the class, but damageswill dif-
fer. “Every policyholder will have hisown
individual losses that need to be proved
individually,” Milleasaid.

Thetypicality and adequacy factorswill
also be difficult to prove to the court,
Millea said. The class plaintiff claims to

FROM PAGE 1

The appeals court reversed the “bad faith”
and “knowingly” portions of the jury’s
judgment awarding treble damages and
penalty level interest.

The case was remanded to the district
court for recalculation of the proper
amounts of interest.

Then, on May 13, al parties signed a
Joint Agreed Motion to Dismisswith Preju-
dice. The motion states, “All claims be-
tween and among the Partiesin the matter
have been resolved,” and the “Parties en-
tered a settlement agreement and jointly
move for dismissal with prejudice.

Appealscourt costswere set at $53,296,
to be shared equally by Prime and Under-
writers, with the named appellants jointly
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Nonsubscription
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Transportation
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Personal Lines
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Tejas American

and severally responsible for half of the
appellate costs.

Whether this order provides solid pre-
cedent for future cases involving dam-
ages sought through Control of Well poli-
cies when there has been no blowout or
seepage remains to be seen. On Page 15
of this 57-page opinion, the court quotes
the Southwestern Bell v Mitchell deci-
sion rendered by the Texas Supreme
Court in 2008: “[U]pon no sound prin-
ciple do we feel at liberty to perpetuate
an error, into which either our predeces-
sors or ourselves may have unadvisedly
fallen, merely upon the ground of such
erroneous decision having been previ-
ously rendered.”

Geeneral Agency
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betypical of the class, he said. What if the
representative’s policy has a virus exclu-
sion, he questioned, but the other class
members do not have the exclusion? Per-
haps, said Millea, the class representative
has no strength of facts. “He can’t repre-
sent members who have a better set of
facts.”

Two additional factors must be met for
any class seeking monetary damages: pre-
dominance and superiority. Martin and
Milleaexpect that coronavirus classactions
will meet neither hurdle.

The predominance standard is tougher
than commonality, said Millea. According
to Martin’s white paper, the plaintiff must
show that common questions of law and
fact predominate over individual questions
and he must present a model of the dam-
agesthat stem from the defendant’s alleged
wrongdoing. Milleasaid thereare multiple
scenariosamong various claimants; hesaid
that individual issueswill predominate over
common questions.

If classis asserted on a nationwide ba-
sis, itwill fail, Milleapredicted. “ Insurance
law is state based.” The class action will
run up against lawsthat are different from
stateto state, he said. “ There is no way to
measure damages on class-wide basis.”

To certify adamages seeking class, the
court would also have to certify that the
class action method isthe superior method
of adjudicating theclaim and that it isman-
ageable. Initially, there may be some sub-
set of declaratory judgment actions that
could fit into aclass, said Millea. But that
would require a critical mass of identical
policies, a single insurer defendant, and
targeted legal issues. One benefit would be
to resolve one or more coverage questions
on the same policy form, inthe same state.

See MASS TORTS Page 10
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Mass torts

This class, however, said Millea, is too
small to exist asaclass.

The number of individualized issues
defeats the efficiencies of a class action,
said Millea. Any class would need to be
decertified for determination of damages.
The class would devolve into an unman-
ageable series of minitrials and consume
judicial resources. “Class-wide treatment
would be worse, not better, than separate
actions,” said Millea.

According to apublished report, Cleve-
land Attorney Robert Rutter disagrees and
sees a class action remedy as appropriate
for restaurants shuttered by the coronavi-
rusin Ohio. Rutter, who also owns restau-
rants, specializes in representing policy-
holders in lawsuits against their insurers.
Hisbio onhisfirm’swebsite saysheisone
of only 25 lawyersin Ohio certified by the
state bar association as a specialist in in-
surance coverage law. Hisfirm, Rutter and
Russin, filed the class action in state court
after reviewing “60 different insurance

Also offering CFP CE, Insurance Pre-License,

Securities Prep, Texas Adjuster Property and
Casualty Pre-Licensing Online Courses

DON'T WAIT! Now

Professional De

forms from hundreds of clients,” accord-
ing to an article published in the Cleveland
Scene on April 28.

In the article, Rutter said he is starting
with the “low hanging fruit,” policies that
do not contain virus-exclusion clauses. While
he found such polices among those issued
by Cincinnati Insurance, Western Reserve
Group and State Farm, his firm'sinitial ac-
tionisagainst only Cincinnati Insurance.

The Cleveland Scene quoted Rutter as
seeing thisinitial case as precedent setting:
“Thefirst case will dictate what will hap-
pen,” he said. “If we prevail against Cin-
cinnati, there's really no reason we
wouldn’t prevail against policies that are
similar.” The Cleveland Scene article did
not indicate the number of restaurants
Rutter expectshisclassactionto represent,
and he did not return a call from the Re-
porter asking for thisinformation.

Martin and Millea also took a look at
the role MDLs or multidistrict litigation
could play in providing federal courts effi-

il 'I:|:,_ |

ciencies as they grapple with what is ex-
pected to be a large number of coverage
disputes.

MDLs, said Martin, are available only
in the federal court system. It is a special
procedureinwhichfederal civil casesfrom
different judicial districts are transferred
toonecourt for al pretrial procedures. The
cases are then returned to local jurisdic-
tions to be tried or settled. According to
Martin, the cases must share a common
question of fact; MDL panels do not ad-
dress questions of law.

“MDLstakealong time,” Martin said.
He knows of one MDL that isin its sev-
enth year of pretrial discovery. Not all cases
brought together are approved for MDL,
he added, citing the Chinese drywall cases
where the MDL judicial panel in Dallas
rejected coordination of declaratory relief
actions.

Martin said it would be unusual to put
these kinds of casesin MDL. He offered a
pie chart of 190 pending MDLs that take
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in more than 130,000 individual cases.
Morethan half of these cases are products
liability and antitrust cases, which bear
similar facts.

Milleaadded that he knows of two MDL
applications regarding COVID-19 cover-
age claims pending so far, one in lllinois
and onein Pennsylvania. He expectsthere
may be more. “These will play out over
the next few months,” Millea said.

The insurance policies of these MDL
litigants provide general al risk physical
damage, said Millea. He said the plaintiffs
areclaiming to have suffered property dam-
age and/or business interruption loss. The
alternative remedies sought are payment for
damages or a declaration of coverage.

Milleasaid the caseslack commonality
of facts. “Can the presence of the virus be
assumed or proven on a broad basis, or
does every claim differ?’ Millea ques-
tioned. He said that physical damage in-
volves proof, which must be provided on a
business-by-business basis. Interpretation
of policy language, said Millea, ispurely a
legal question, whichisoutsidethe purview
of the MDL judicial panel. “Policy issues
arelegal questions,” said Millea, “not ques-
tions of fact. These are not decided in the
MDL process.”

TheZelleattorneysreiterated the advice
that every claim beinvestigated. Evenwith
relatively consistent policy forms, any in-
stitutional decisionto deny with aform|et-
ter would become fodder for a class ac-
tion, said Martin.

NEWS IN BRIEF
FROM PAGE 1

businesses during a widespread global
pandemic.”

TheBig“|l” announced that Progres-
sive Insurance donated $2.0 million
to establish the Trusted Choice
COVID-19 Relief Fund inresponseto
the economic and operational chal-
lenges the coronavirus crisis has pre-
sented to independent agencies. The
grant will be dispersed directly to inde-
pendent agenciesthroughaBig*“1” appli-
cation process. Applicationsareavailable
at www.independentagent.com/
COVIDRelief. The national association
welcomed other insurance carriers and
industry partners to support this new
501(c)(3) charitable fund.

MEETINGSEDUCATION

[1AT’slInsurcon, originally slated for
June 10-12 in San Antonio, will be
held virtually on three consecutive
Thursdays in June, starting June 11.
Registration is free, courtesy of I1AT’s
lead underwriters. Onceregistered, each
session can be automatically transferred
to the registrant’s online calendar with
all necessary link information. The
schedule of virtual presentationsis on
AT’ swebsite, along with separate res-
ervation links to each session. Visit
[1AT.org. June 11 presentationsinclude
two by Steve McK ee, brand strategist
and author; COVID-19 and Workers
Compensation, by a Texas Mutual rep-
resentative, and Cybersecurity Best
Practices, by Dustin M ooney. On June
18, the sessionsare What Every Agency
Can Learn from Amazon, by Steve
Anderson; E&O Best Practices, and
Turning Your Agency into Fort Knox.
June 25 sessionsare on Disrupting Dis-
ruption, by McKee. All sessions fall
withinthe 10 am. to 2 p.m. timeframe;

See NEWS IN BRIEF Page 11
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acouple ELITExas-only eventsfall out-
side thistimeframe.

Optimisticthat theJim Millerman I n-
surance Convention will be held as
scheduled on Nov. 5 at the Irving Con-
vention Center, Tammy L and, execu-
tive director of the Independent Insur-
ance Agents of Dallas, announced that
the industry-day event will include vir-
tual golf and clay shoot competitions,
designed especially for members who
lament the absence of the annual
[IADallas spring sporting events can-
celled dueto the coronavirus. More de-
tailsto come.

TheTexasSurplusLinesAssociation’s
2020 Mid-Year Meeting, originally
dlated for July 19-22 at the Four Sea-
sonsWestlake Village, California, has
been canceled. The same meeting site
was rescheduled for the 2023 mid-year
meeting.

The Insurance Council of Texas
hosted afraud prevention webinar on
May 12. Brent Walker, director of the
International Association of Special
I nvestigation Units discussed the cur-
rent P& C fraud trends, as reported
through asurvey of fraud investigators.
He also presented information on the
potential impact of the coronavirus on
these trends, as economic hardships af -
fect policyholders. The one-hour record-
ing and the presentation slides of the
webinar are available free to the public
through ICT’s Past Webinars link that is
normally reserved for membersonly.

Until further notice, all of the meet-
ings of the Dallas Association of In-
surance Professionalswill be held on
Zoom every second Thursday of the
month, starting at 6 p.m. To be added to
the series of Zoom meeting invitations,
contact Desiree Binion, Allied World
Insurance Co. Binionisthe president of
the local FIWT association. DAIP will
continue to offer its monthly meetings
on Zoom, even after the association’s
dinner meetingsresume at Spring Creek

See NEWS IN BRIEF Page 12

RYAN’

Some frivolous lawsuits reach absurdity

While most lawsuits have merit, some
frivolous lawsuits stand out because they
are so absurd, such as the lady who sued
Jelly Belly because there is sugar in the
candy beans. The website 247tempo.com
searched the archives of various newssites,
including CNN, Reuters and NBC, and
compiled a list of 25 examples of recent
lawsuitsthat seem ridiculous.

Thearticle, written by John Harrington
and Hristina Byrnes, appeared Jan. 29 on
247tempo.com. “While most cases have
merit, sometimesthewrongsbeing sued are
not what most people would consider to
be unjust,” they wrote. Judge for yourself
whether or not the 25 lawsuitsthey selected
have merit or arethe stuff of late-night com-
edy.

1. A 69-year-old Dutchman wanted to
legally change his age in order to avoid
ageism. He thought he was being discrimi-
nated against because of his age, which
affected hisjob prospects and successon a
dating app. He lost the case.

2. A Californiawoman sued Jelly Belly
for using theterm “ evaporated canejuice”
instead of the word “sugar” on its jelly
beans' food label. She accused the com-
pany of misleading consumers about how
much sugar the snack contained. The case
was dismissed.

3. A 37-year-old man from Austin,
Texas, sued his date for spending the time
they were at the movies texting on her
phone. He claimed her behavior broke the-
ater rules and affected hismovie-watching
experience. He withdrew the lawsuit after
she agreed to pay him the $17.31 for her
cinematicket.

4. 1n 2013, ateenager measured afoot-
long Subway sandwich and found it to be
only 11 inches. Three years later as Sub-
way was settling a class-action lawsuit,
promising to make itsrolls 12 inches, the
only ones set to benefit from the settlement
were the attorneys who were to receive
$520,000 in fees. The judge threw out the
settlement and the case when an activist
and legal writer revealed the beneficiaries
of the settlement.

5. Two individualsfrom New York and
another from Mississippi, sued Tootsie Roll
Industries alleging the company tricked
people by underfilling Junior Mints boxes.
One-third of the box was empty, they
claimed. In a 44-page decision, the judge
dismissed the case, writing that a reason-
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able customer can expect some empty space.

6. A class-action lawsuit accused Red
Bull of having misleading ads and making
false claims because the energy drink did
not give people wings, even figuratively.
They did not feel energized. Red Bull
settled out of court and agreed to pay
$640,000.

7. A Houston firefighter was afraid of
fire and reassigned to an office position,
so he would not have to come in direct

contact with what frightened him, but he
wanted to remain in his former job in the
fire suppression unit. He claimed that his
fear was a disability and that he was dis-
criminated against because of his disabil-
ity. His case made it to the Texas Supreme
Court, which ruled there was no evidence
of discrimination because of adisahility.
8. A fugitivefacingamurder chargekid-

See FRIVOLOUS LAWSUITS Page 12
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Frivolous lawsuits

napped a Kansas couplein 2009. At some
point hefell asleep, and the coupl e escaped.
They sued the kidnapper for more than
$75,000 in damages, and he, in turn, sued
them for breach of contract, claiming he
and the couple had a legally binding oral
agreement for them to hide him from the
police. His case was dismissed.

9. Two McDonald’s customers from
Florida sued the chain for $5 million be-
cause they were made to pay for a quarter
pounder without cheese the same price as
the sandwich with cheese. A judge dis-
missed the case reasoning that the plain-
tiffscould not provethat the price they had
to pay caused them any harm.

10. Chinese boy meets pretty girl and
marriesthegirl, but when they have achild,
the boy cries foul, saying the baby is*“in-
credibly ugly” and does not look like ei-
ther parent. He accused the wife of cheat-
ing on him, whereupon she admitted to
having had several plastic surgeriesbefore
they met. He sued alleging she misled him
by hiding her cosmetic history. Hewon the
case, and she paid $120,000.

11. A New York woman fell down the
stairsat Grand Central subway station, in-
juring her foot and ankle, after seeing an
oversize “scary” poster for the Dexter se-
ries. She sued Showtime claiming the
poster was“ disturbing, provocative, shock-
ing and fear inducing.” The judge dis-
missed the case, saying the network was
under no obligation to maintain the stairs
at the station nor did the poster create a
dangerous condition.

12. In 1993, a man sued Anheuser-
Busch for $10,000 for fal seadvertising. He
claimed the company’ s beer ads caused him
emotiona distress, mental injury and finan-
cial loss because the ads depicted beer’s
ability to enable the drinker to enjoy “ sce-

nictropical settings’ with beautiful women
and men engaged in “unrestricted merri-
ment” when this was not the case. He lost
thelawsuit.

13. A Californiawoman sued the maker
of alip balm alleging that consumerswere
conned into thinking they could use the
entiretube of lip balm, when actually they
could only use about 75 percent of the
product unless they dug the other 25 per-
cent out of the tube. The court disagreed
that the company being sued tried to lie
about the quantity of itslip balm and said
that a reasonable consumer understands
how such dispenser tubes work.

14. A Portland man sued Michael Jor-
dan and Nike for promoting Jordan, seek-
ing $800 million because he looked like
Jordan. For 15 years, the man said, he was
mistaken for the basketball legend, which
caused him permanent injury and emo-
tional pain and suffering. The man dropped
the lawsuit without stating a reason.

15. A prison inmate serving time at a
correctional center in Virginia for break-
ing and entering sued himself for $5 mil-
lion, claiming heviolated hisreligious be-
liefs and got himself arrested. Having no
income, he asked the state to pay because
he was award of the state. The judge dis-
missed the case.

16. Last year, a Tennessee man sued
Popeyes L ouisiana Chicken for $5,000 for
running out of its chicken sandwich while
hewasstandinginline. He aleged thefood
chain wasted histime and deceptively ad-
vertised the sandwich. He also sued for
damagesto hiscar, which he said was dam-
aged in the restaurant’s parking lot. The
caseis scheduled to go to court in 2020.

17. A Cdlifornia resident threatened a
classaction against Starbucks, saying cus-
tomers who ordered cold drinks received
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less liquid in their cups than advertised
because of too much ice. A district judge
ruled that even kids know that ice in the
cup reduces the amount of liquid and that
customers can clearly see the amount of
iceinaclear cup and ask for lessice.

18. A French businessman sued Uber for
$48 million, claiming that aflaw intheride-
sharing company’sapp played aroleinthe
dissolution of his marriage. He borrowed
hiswife'scell phoneand used it tolog onto
the Uber app, but aglitch inthe app caused
it to continue to send notice of hiswhere-
abouts to his wife's phone even after he
logged off. Apparently hiswife had aprob-
lem with some of his movements, and the
marriage ended in divorce. The result of
the lawsuit is unknown.

19. A 15-year-old boy in Spain sued his
mother, claiming he was mistreated after
shetook hiscell phoneto get him to study.
He sought jail time for his mother and re-
imbursement for legal expenses. A judge
ruledin favor of the mother, saying shewas
within her rights and acted responsibly.

20. A federal jury awarded two men a
total of $24.2 million for getting severely
burned by electrical wireswhen they were
teenagers trespassing on railroad property
in Pennsylvania. Attorneysfor Amtrak and
Norfolk Southern claimed thetwo men, age
17 at the time of the accident, were old
enough to know they were putting them-
selvesin danger. Theplaintiffs' lawyer con-
ceded hisclientsweretrespassers, but said
the property ownerswere still responsible.

21. A customer sued a Washington,
D.C., dry cleaner for $54 millionfor alleg-
edly misplacing his pants. The court ruled
against the customer and ordered him to
pay the cleaner’slegal fees. The customer,

See FRIVOLOUS LAWSUITS Page 13
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Barbecue, to reach all who are unable
to physically attend the gatherings so
they can benefit from the guest speaker
program and keep up with the
association’sactivities.

The Zelle law firm has announced a
new date for its Texas Hail and
Harvey Seminar and added a day for
a COVID-19 Claims Seminar. The
new dates for the two-day conference
are set for Oct. 27-28. Attendees can
attend either or both. An expanded room
block is planned for the Hyatt Regency
Reunion in Dallas. Anyone who regis-
tered for the Hail/Harvey Seminar origi-
nally scheduled for April will need to
reregister for this event. A networking
reception is planned for the evening of
Oct. 26. For more information, visit
hail seminar.com.

MERGERS/NEW OPERATIONS

On April 22, LP Risk announced it
has been acquired by XPT Partners.
LP Risk, a full service MGA and sur-
plus lines broker with a wide range of
commercial P& C coverages, bringsad-
ditional Texaspresence and expertiseto
XPT intransportation, general liability,
excess'umbrella, property, cargo equip-
ment and more through its Houston, San
Antonio and Dallas offices. Landon
Par nell will continue as president of LP
Risk and will take on the new role of
leading XPT’s National P& C Broker-
ageDivision. ThisisXPT’ssixthinvest-
ment, preceded by Western Security

See NEWS IN BRIEF Page 13
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Surplus, WE Love and Associates, SVA
Underwriting, Klein and Costa, and Si-
erraSpecialty. Thetransaction closed on
April 22, and LP Risk will continue to
operate under its established brand
name. XPT was represented in the ac-
quisition by TAG Financial.

Higginbotham and Amerman Insur-
ance Services, an independent broker
in San Antonio, have merged oper a-
tions. The union adds eight commercial
and personal property/casualty insur-
ance and employee benefit profession-
alsto Higginbotham’s San Antonio of -
fice for a combined 38-person group.
The partnership is part of
Higginbotham’'s growth strategy that
sees it merging with other independent
brokers that expand its services to a
greater client base. Matt Amerman,
president of Amerman Insurance, will
continue leading his staff as a
Higginbotham managing director, along
with Drew Apper son, managing director
of Higginbothamin SanAntonio. Thetwo
plan to combine office spacesin San An-
tonio in the coming year.

NAIC

NAIC’sPrivacy Working Group has
resumed discussing commentson the
group’s markup of the NAIC insur-
ance Information and Privacy Pro-
tection Model Act. With lessons being
learned from COVID-19, the group will
expand its discussion to include updat-
ing requirementsfor health information

See NEWS IN BRIEF Page 14
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TWIA board holds guarterly meeting online

The Texas Windstorm Insurance Asso-
ciation joined the trend of online board
meetings when seven of its eight board
members met online to conduct TWIA's
regular quarterly meeting on May 12.

A major discussion point of the board
wasraised by Jerry Fadden, TWIA’s CFO,
who said the pricing of TWIA's line of
credit wasincreasing. Pricesarerising due
to COVID-19, he said. Even though the
| osses associated with the pandemic are un-
related to windstorm coverage, a market
result of the pandemic is banks doubling
the cost of commitment fees.

Fadden said TWIA’s staff tried to shop
the $500 million line of credit for the 2020
hurricane season beyond the current ven-
dor, JP Morgan, but there was no interest
from other banks. The board approved areso-
Iution to purchase the line of credit at $2.8
million, doublethe cost of last year’'s LOC.

For the reinsurance and catastrophe
bond pieces of TWIA's required funding,
Fadden also expects prices to rise, again,
not because of TWIA’s book of business.

Frivolous lawsuits

an administrative law judge, could not
prove the dry cleaner lost his pants, and
based his lawsuit on the store’s sign indi-
cating “ Satisfaction Guaranteed.” The case
drew national attention as well as sympa-
thy for the defendants, who received funds
online for their defense.

22. The mayor of Batman, an oil pro-
ducing city in southeastern Turkey, said he
would sue Warner Bros. and movie direc-
tor Christopher Nolan for using the name
of the city without permission for thefilm
The Dark Knight. The city’smayor wanted
compensation from the movie's royalties,
claiming the movie’s success had negative
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“Overall thereinsuranceindustry had some
disruption due to the impact of COVID,”
said Fadden. “Most are anticipating losses
from business interruption.” The result is
an increase in the cost of capital.

“It's a difficult market,” said Fadden,
who remained optimistic for “relatively
good pricing in achallenging market.”

In other business, the TWIA board re-
viewed and approved the financial audit
conducted by Calhoun, Thomson and
Matza, approved the association’s invest-
ment plan and authorized updated rulesto
add other traceable forms of applicants,
policyholdersand agents mailing payments
to TWIA. By previous rule, TWIA could
accept only the U.S. Postal Service's proof
of timely payments.

Board members also requested that the
staff facilitate the Actuarial and Underwrit-
ing Committee in resuming its review of
proposals for independent actuarial ser-
vices, so anindependent actuary can evalu-
ate TWIA'srate adequacy prior to theAug.
4 board meeting in Galveston. The

committee’s work was paused due to the
impact of the pandemic.

The board also welcomed new board
members Peggy Gonzaez, aBrownsvillein-
suranceagent, asafirst tier coastal represen-
tative, and Tim Garrett, aredtor and real es-
tate broker, whofillsanon-seacoast territory
dot on the board. One non-seacoast position
on the board remains vacant.

Gonzalez is vice president of the
Hughston Insurance Agency, where she has
worked since 1972. She specializes in
commercial insurance and holds the CIC,
CPCU and CRIS professiona designations.

Garrett, aresident of Lubbock, hasbeen
arealtor there for over 30 years. He holds
the ABR, CRB, CRS, GRI, and MRP pro-
fessional designations.

TWIA'sonlinemeeting was attended by
40 known registrants, however, the meet-
ing could be viewed by the public live on
YouTube. Known registrants were permit-
ted to submit questions or comments. The
meeting remainsavailablefor view through
the TWIA website.

psychological effectsonthecity’sresidents
and hurt local businessestrying to register
in other countries. The lawsuit was never
actually filed.

23. The parents of a Danbury high
school student said their son suffered hear-
ing loss after one of histeachers slammed
her hand on his desk to wake him during a
math class. The family sued the school, the
school board and the city. Apparently, the
lawsuit fell on deaf ears and collapsed.

24. A woman from Israel sued a well-
known television weatherman for a false
weather forecast. The weatherman had pre-
dicted sunshine, but it rained. Based on the

FROM PAGE 12

forecast, the woman left her house unpre-
pared for rain. She claimed that she became
ill and missed work. She got $1,000 and
an apology from the weatherman in an out-
of-court settlement.

25. A senior at Memphis High School
in Michigan believed hiswork experience
as a paralegal at his mother’s law office
for one of his classes merited an A+ in-
stead of an A. Hisfamily sued to raise the
grade to A+, which would have made him
valedictorian of his class. The suit also
asked that publication of classrankingsbe
blocked until the casewas settled. Thefam-
ily lost the case.
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London views

saiditisimportant that claims are assessed
and settled quickly and, where there are
reasonable grounds to pay part of aclaim,
but not to make full payment, it expects
insurersto make an interim payment.

The FCA statement says it intends to
bring to court what it believes are the key
relevant cases. Christopher Woolard, in-
terim chief executive of the FCA, said,
“Qur intended court action is designed to
resolve a selected number of key issues
causing uncertainty aspromptly aspossible
and to provide greater clarity for all par-
ties, both insureds and insurers. It is clear
that decisive actionisappropriategiventhe
severity of the potential consequences for
customers.”

Insurers hope the courts will find little
wrong with the market’s wordings. The
problemislikely to be amisunderstanding
of what was covered by the policy. At-
tempts by politicians to force through un-
covered losses are at the moment unsuc-
cessful, and the U.K. government realizes
that to do so would just swap the financial
problem from one side of the economy to
another.

Two law firms said they are gathering
companiesin Britain for apotential group
lawsuit against German insurer Allianz for
rejecting Bl claimsfor restaurantsand lei-
sure groups on policies that had been ar-
ranged by Marsh. Other insurers AXA,
Hiscox, RSA, QBE and Zurich already face
potential multimillion dollar lawsuitsfrom
British pubs, hotels, restaurantsand leisure
groups aleging that legitimate Bl claims
were rejected.

WhileLloyd'sand London insurers be-
lieve they have astrong case against these
claims, they are concerned about interna-
tional action. Swiss insurer Helvetia has
offered to pay 50 percent of the virus-re-
lated Bl claims by Swiss restaurant poli-
cyholders, despite continuing to insist that
the risk is legally excluded from its poli-

cies. The offer to pay could be used as an
argument for coverage by politicians.

As far as the U.S. is concerned, Stan-
dard and Poors issued an opinion that at-
tempts by state legislatorsto retroactively
grant expanded Bl coverage for COVID-
19related lossesarelikely tofail. S& P be-
lievesafierce defense by insurersand con-
cerns over solvency, should legislators be
successful, will halt any attemptsto create
coverage.

Hiscox denies COVID-19 Bl claims

Lloyd’'smanaging agent Hiscox special-
izes in property and casualty insurance
aimed at companies and high-net-worth
individuals and covers such risks as hack-
ing, kidnapping and satellite damage. The
group’'soverall annual revenues are $3.77
billion.

Hiscox is one of the LIoyd’'s and Lon-
don insurers facing Bl claims and telling
clients that their policies don’t cover the
pandemic. A group of businessesled by PR
firm MediaZoo alegesthat Hiscox istry-
ing to avoid paying over $65 million for
legitimate Bl claimsrelated to business clo-
sures as aresult of the pandemic.

Media Zoo set up an action group to
organize aclassaction against Hiscox. The
action group alleges the firm's policies
clearly state they will pay where theinter-
ruption to the businesswas* dueto restric-
tionsimposed by apublic authority follow-
ing an occurrence of a notifiable human
disease” and has called on the insurers to
pay or for the government to step in. So
far, over 500 claimants have joined the
group, and Media Zoo claims anumber of
brokers support its work because they be-
lieve Hiscox policies covered COVID-19.

Unfortunately, there has been consider-
able press coverage on these claims re-
cently, which has led to more members
joining the action group. The action group
is believed to have appointed a lawyer to
progressits claims.

FROM PAGE 1

Hiscox’sresponseisto deny any liabil-
ity. Hiscox said it reviews every claim or
complaintindividually. Hiscox provides Bl
cover aspart of itssmall commercia pack-
age policies. Of these clients around 10
percent buy cover for Bl. Hiscox believes
that approximately 10,000 of these clients
have been directly impacted by mandated
government closure to stop the spread of
COVID-19. Over 70 percent of these cus-
tomers have monthly revenues of lessthan
$50,000 in anormal trading environment.
Hiscox believesits Bl exposureto COVID-
19 is limited in Europe, and it has negli-
gible exposure in its U.S. retail business,
and inany event, it has substantial reinsur-
ance cover in place.

Hiscox said, “We understand that these
areincredibly difficult timesfor businesses
affected by COVID-19. At Hiscox we
striveto pay claimsthat are covered by the
policiesfairly and quickly.

“However, genera businessinterruption
policies across the industry, including
Hiscox's, were not designed to cover these
extraordinary circumstances. Like terror-
ism and flood, which have government-
backed insurance schemes, pandemicslike
COVID-19 are simply too large and too
systemic for private insurersto cover.”

Where Hiscox may have a problem is
with event cancellation. It published are-
alistic disaster scenario which estimates a
net loss of $175 million for |osses emanat-
ing primarily from event cancellation, en-
tertainment and travel, in aglobal pandemic
scenario. Hiscox said it is proactively pay-
ing claims for these lines of business, and
the claims are progressing in line with its
expectations.

While $175 millionisalot of money, it
won'’t break Hiscox’s bank.

COVID-19, catastropheor opportunity?

It's far too early to even consider the

See LONDON VIEWS Page 15
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inthree of NAIC'smodel acts. Proposed
changesinclude broadening application
to vendorsand otherswith which insur-
ersshareinformation; extending protec-
tionsto cover both natural persons and
other legal entities; creating new con-
sumer rights, increasing consumer ac-
cessto their information; shifting from
opt-out to opt-in consent for disclosures
of information for marketing purposes,
adding restrictions on the use of dataand
provisions regarding insurers passive
collection of information, such as
through tracking cookies and web bea-
cons; increasing notice requirements,
and others. For more information, visit
the NAIC website for updates concern-
ing Models 670, 672 and 55.

MARIT'SREADS

Patrick Lencioni’s The Ideal Team
Player is an easy-to-read fable about
how to recognize and cultivate three
essential virtues in people: they are
humble, hungry and smart. Ideal team
players add immediate value in ateam
environment and require much less
coaching and management to contrib-
uteinameaningful way. Lencioni shares
four primary applications of the ideal
team player model within an organiza-
tion—hiring, assessing current employ-
ees, developing employees who are
lacking in one or more of the virtues,
and embedding the model into an
organization’s culture. Thisis a must
read that is perfect for acompany-wide
book club to stimulate conversation and
reinforceteamwork.

-Marit Peters, IIAT president and ex-
ecutive director

Note: In May, Peters hosted a Morn-
ingswith Marit that highlightsthe book
shereviewed in March, Fierce Conver-
sations. It is available for replay on
YouTube.

SLTX

Premium reported to the Surplus
Lines Stamping Office of Texas in
April was$741.68 million, topping all
previous reports for the month of
April. Thisis a 14.8 percent increase
over the same month last year. So far
this year, each month’s reported pre-
mium was the highest ever for that
month. Premium year-to-dateis $2.4 bil-
lion, a 14.6 percent increase compared
with thefirst four months of 2019. The
stamping office noted growth in particu-
lar of flood and fire and alied lines, as
well as growth in the number of filings
for exempt commercial purchaser poli-
cies. Sofar, SLTX hasrecorded 350,818
total filings, which includes 235,679
policy filings. Stamping fee collections
through the end of April totaled nearly
$3.15 million.

TDI

Through aMay 11 bulletin, the Texas
Department of Insurance reminded
insurers, agents, agenciesand adj ust-
er sthat, even though Texaswaived cer-
tain licensing requirements for insur-
ance agents and adjusters and extended
temporary licenseswhiletesting and fin-
gerprinting sites remained closed, they
bear certain responsibilities for tempo-
rary agent and emergency adjuster ap-
plicants and licensees. Asasponsor for
someone with atemporary license, the

See NEWS IN BRIEF Page 15
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insurer, agent or adjuster isresponsible
for the acts of the temporary licensee
and isexpected to review the applicant’s
background for suitability for licensure.
The sponsor is also expected to moni-
tor behavior and providerequired train-
ing. For more information, contact the
Agent and Adjuster Licensing Office at
512-676-6500 or license@tdi.texas.gov.

Dueto COVID-19, TDI’sDivision of
Workers Compensation hascanceled
its 2020 Texas Workers' Compensation
Conference. Registration fees will be
refundedin full. Next year’s conference
is slated for June 28-30, 2021, at the
Hyatt Regency Austin.

Commissioner Kent Sullivanissued a
bulletin toall Texasinsurersremind-
ing them that Texas law limits their
authority to use credit scoring in
rates, rating classifications and under-
writing rules for a consumer whose
credit information has been directly in-
fluenced by temporary job loss, asthose
occurring during the pandemic. Anin-
surer may consider only credit informa-
tion not affected by the temporary loss
of employment or must assign aneutral
credit score. TDI encouraged insurers
to accept verbal requestsfor credit score
exceptionsin lieu of written ones, aspre-
scribed by law.

InaMay 11 bulletin, TDI encouraged
health insurers, health maintenance
organizations, and utilization review
agentstoextend prior authorizations
for el ective procedures authorized prior
to the March 22 executive order direct-
ing apostponement of those procedures.
Based on the go ahead of Gov. Greg
Abbott, issued April 17, TDI requests
that all prior authorizationsfor elective
surgeries and referrals for specialists,
therapy, counseling services and other
medically necessary services disrupted
by the stay-at-home order be extended
and provideinsureds and health provid-
ers with written notice of the updated
authorizations. The notices may be sent
electronically. Providersremain respon-
sible for completing documentation re-
quired for reimbursement. This bulle-
tin does not apply to one-time service
authorizations aready completed, new
reguestsfor authorization, or pharmacy
prior authorizations.

TDI’sDivision of Workers Compen-
sation is accepting public comment
until June 8 on whether rulesin 28
TAC Chapters 126-128 still have rea-
son to exist or should be repealed, re-
adopted or readopted with amendments.
Written comments may be sent to
rulecomments@tdi.texas.gov. Kara
Mace, deputy commissioner of legal
services said TDI may consider such
suggestionsin future rulemaking.

TDI’sDivision of Workers Comp re-
minded system participants that
maximum medical improvement and
impairment rating evaluations are
not permitted through telemedicine.
Otherwise, in accordance with an emer-
gency rule issued by TDI on April 13,
physical medicine and rehabilitation ser-
vices provided by alicensed health care
provider on or after April 13, through
telemedicine or telehealth services, shdl
be reimbursed using the applicable M edi-
care codes. Medicare' sdistant site practi-
tioner requirements do not apply.
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London views
likely costs of COVID-19, but already
regulatorsworry about potential exposures,
whileinsurerslook at increased revenues.

Market gossip suggests COVID-19 will
produce the biggest insurance loss in his-
tory — over $100 billion. Others are less
pessimistic.

Lloyd's CEO John Neal recently wrote
inthe UK’s Financial Timesthat COVID-
19is"“no doubt the largest insurance chal-
lenge the industry has ever faced” and it
will be“tensof billions, if not hundreds of
billions, of lossthat will be discussed over
time.” Theeventual losseswill takealong
time to resolve, said Neal, and will be
shared very widely among the worldwide
insurance and reinsurance industry, not just
Lloyd's.

Neal urged the industry to get mecha-
nismsin place quickly so that, if thereisa
dispute, it doesn't go on for months or
longer. He also isconcerned about the pos-
sibility of a second wave of COVID-19
cases and said that there needs to be dia-
logue between the government and insur-
ersabout how any second wave of COVID-
19 cases could be covered. “We've got
weeks, not months, to resolve some of these
immediate issues.” He concluded that the
2020 calendar year will see a “notable
loss.”

Lloyd's expects claims from COVID-
19 to affect both the 2019 and 2020 years
of account, with 2019 having moresignifi-
cant claims. Lloyd's will publish shortly
market figures for the period.

Lloyd’sis not the only insurer worried
about COVID-19. London market insur-
ance companies listened carefully to the
initial estimatesfromthe ABI (Association
of British Insurers), which indicate that its
members expect to pay out over $1.6 bil-
lionin claimsto support businessesand in-
dividualsaffected by COVID-19. Thisfig-
ure covers payments on businessinterrup-
tion, travel insurance, wedding policiesand
canceled schooal trips.

The $1.6 hillion is made up of $1.3 bil-
lion of Bl claims and arecord $0.3 hillion
in cancellation claimson travel insurance,
and $25 million spread acrosswedding in-
surance, school trips and events. Like
Lloyd's, the ABI believesfew policyhold-
ers have COVID-19 cover.

COVID-19 is going to cause havoc
acrosstheindustry. It is expected to boost
the current hardening of rates across the
board. There is a school of thought in the
market which believes rates on big-ticket
insurance could surge. For the first three
months of the year, London underwriters
saw market rates rise by single digits and
low double digits. The belief is that rates
could jump by 20 percent as the COVID-
19 effect feeds through at the beginning of
2021 onward.

To take on new business, insurers will
need capital. Ironically, one of those rais-
ing money is Hiscox, which hasraised al-
most $500 million by issuing extra shares
at adiscount of 6.1 percent.

Hiscox said it expects opportunitiesfor
profitable growth in wholesale and reinsur-
ance marketsasaresult of capital contrac-
tion and rate improvement across the mar-

Manes — FROMPAGES

turbulence, rigid pine trees snap and flex-
ible willow trees and well-rooted, strong
oaksprevail. Areyou ready for tomorrow?
Really?

MICHAEL G. MANES is the owner of
Manes and Associates, a New | beria-based
consulting business focusing on planning,
sales and operations, and change. He has
over 47 years of insurance industry expe-
rience, including serving as an instructor
of Risk and Insurance at Louisiana Sate
University.

ket following the uncertainty caused by the
COVID-19 pandemic. The proceedsrai sed
from the share issue will allow Hiscox to
take advantage of future growth opportu-
nities and rate improvement in the U.S.
wholesal e and reinsurance markets, aswell
as position the group to withstand arange
of downside scenarios. Hiscox also isbuy-
ing $100 million of additional reinsurance
to protect against natural catastrophe, es-
pecially U.S. wind.

Along with Hiscox, Australian insurer
QBEisgoingtoraise$1.3 billion, and oth-
ers are expected to look for opportunities
to expand.

At least someinsurers see an encourag-
ing future.

London market to help
create pandemic backstop

Lloyd’s hasjoined other market bodies
in creating agovernment funded backstop
to cover future pandemics.

Themarket’'saimisto set up Pandemic
Re, a government funded backstop that
would pay for major pandemic losses. The
talks involve the U.K. finance ministry,
market regulators and insurance partici-
pants such as Lloyd'’s, the Association of
British Insurers, the London and Interna-
tional BrokersAssociation and the British
Insurance Brokers Association.

Thefirst step isto produce preliminary
estimates of the impact of COVID-19 on
theinsurance community. Some hopeto do
this in May, but other members consider
this too early. The U.K. aready has two
backstops, one for flood (Flood Re) and
the other for terrorism risks (Pool Re).

Since many SMEsare unwilling to pur-
chaseBlI cover, the U.K. government feels
a Pandemic Re is vital. Without it, pan-
demic cover would be limited, expensive
and unattractive to buyers.

The proposed Pandemic Re would be
expected to operate on similar terms as
Flood Re and Pool Re. The primary car-
rier would issue paliciesto buyersand then
bereinsured for losses above an agreed fig-
ure by the government. Insurers charge a
feeto the policyholder of around $325 and
insurers pay an annual levy of around $235
million into Flood Re. Pool Re hasasimi-
lar system, but with each insurer fixing the

rate for terrorism cover.
Electronic trading target unchanged

With all the chaosover COVID-19, it's
difficult to remember that there is still in-
surance business being transacted in the
London market. There is a curious differ-
ence in that, prior to lockdown, a broker
would negotiate arisk face-to-face and then
usethe electronic placing system; whereas,
now electronic placing rules the roost.

Lloyd's recently issued Market Bulle-
tin Y5276, which gives the electronic
placement targetsfor the second quarter of
2020. Thebulletin saysthat effective April
1, 2020, the target for electronic placing is
to continue at 80 percent of all risks.

Lloyd'sisworking with representatives
from the LMA Operations Committee to
agree on appropriate submission/quote tar-
getsfor the second half of the year. Conse-
quently, another bulletin is expected to be
issued at the beginning of June.

Largest ever new syndicateat Lloyd's

American International Group Inc. re-
cently announced the launch of Lloyd's
Syndicate 2019. This landmark syndicate
isthelargest ever syndicateto belaunched
through Lloyd’s. It will exclusively rein-
surerisksfromAlG’s Private Client Group.
PCG isan industry-recognized brand with
a leading market position in the high net
worth segment.

AlG said it hasreceived significant capi-
tal support from high-quality investorsand
capacity providers, whichisatestament to
thequality and growth potential of the PCG
franchise. In combination with itsexisting
Lloyd’s operations, AIG will now operate
the ninth largest managing agency in the
Lloyd's market, in terms of capacity.

For Lloyd's and the third-party inves-
torsand capital providers, Syndicate 2019
represents an opportunity to access the
highly attractive High Net Worth segment.

Peter Zaffino, AIG’s president and glo-
bal chief operating officer, said that Syn-
dicate 2019 is “a unique and industry-de-
fining structure between AlG and the old-
est insurance market in the world.”

Syndicate 2019 will be managed by Tal-
bot Underwriting Limited, the managing
agency AlG acquiredin 2018 as part of the
Validustransaction.

Date Name & City

4/14/2020 DirectPath LCC,

Birmingham, Ala.

4/30/2020 Elephant Insurance
Company, Henrico,
Va

4/30/2020 Envolve Pharmacy
Solutions Inc.,

Fresno, Calif.

4/28/2020 Geoffrey Wayne
Leininger, Plano

revoked

TDI Final Disciplinary Actions
April 2020*

Action Taken

Fined $10,000°

Fined $80,000°

Fined $120,000¢

General lines agent
license and personal
lines property and
casualty agent license

*Except for consent orders, actions may be appealed to Sate District Court.
CConsent order: Parties waived rights to other procedures.

Violation

Allowed unlicensed and
unappointed individual s to submit
long-term applications to Unum
Insurance Group

Several violationsfound in a
targeted market conduct examina-
tion

Failed to provide prescribing
health care providers reasonable
opportunities to treating physician
to discuss patient treatment plans
and clinical basis for adverse
determination; sent adverse
determination notices without
principal reason for adverse
determination; failed to include
professional specialty of the
health care provider that made the
adverse determination; sent
adverse determination notice one
day late

Failed to notify TDI of regulatory
actions taken against himin
Washington, Louisiana and
California; engaged in fraudulent
and dishonest acts; failed to notify
TDI of change in mailing address
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