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PEOPLE

Effective Aug. 1, Steven Haynes be-
comesthe new director and assistant
professor  of
practice for the
Risk Manage-
ment and Insur-
ance Program at
The University of
Texas at Dallas
Naveen Jindal
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recently, Haynes . “

was property risk Haynes

and claims man-

ager for Lennox International. He also
has over 10 years' experience working
for Liberty Mutual, AT Insurance
Group and the City of Allen. Haynesre-
cently completed course work for his
Ph.D. at Oklahoma State University,
where hisdissertation examined theim-
pact of disasters on small business and
their use of innovation to increase re-
siliency. He holds a master’s degreein
public administration from the Univer-
sity of North Texas. He served in the
U.S. Navy and residesin Allen. Here-
places Debra Richar dson who retired
May 1.

-

MEETINGSEDUCATION

TheFederation of | nsuranceWomen
of Texas announced the cancellation
of its76th Annual Convention and ac-
companying fund raising Bunco and
golf tournaments, scheduled for San
Marcosin |late October. Instead, the as-
sociation ismaking available online CE
classes each month and an online event
on Oct. 23-24. All elected officers of
the statewide association will remainin
their current positions through Oct.
2021, except for recording secretary,
which has been filled on an interim ba-
sisby Shanna Sutton, Specialty Insur-
ance Managers. The theme Wild about
FIWT will remain for 2021 as well.
Early registrants are asked to contact the
Embassy Suites hotel directly to cancel
room reservations.

NAIC

Hawaii became the 31st state to
implement the National Association
of Insurance Commissioners’ state-
based licensing system, a web-based
application that, according to the
NAIC, “helps streamline license pro-
cessing, insurance education tracking,
case management and revenue track-
ing.” NAIC'sJuly 13 mediarelease said
the system* hel psinsurance departments
process license applications, renewals,
inquiries, complaints, enforcement ac-
tions, and more with a minimum of ef-
fort while remaining compliant with na-
tion uniformity initiatives.” Neither
Texasnor Louisianahassigned onto this

See NEWS IN BRIEF Page 3

IHAT chairman recalls his
first footsteps In insurance

When Robert Nitschetook hisfirst steps
in the Hannes and Nitsche Insurance
Agency in 1972, he could not possibly have
known he would grow up to become the
CEO of The Nitsche Group and chairman
of the Independent Insurance Agents of
Texas. Indeed, those were his very first
steps ever.

Nitsche didn’t just learn to walk at the
agency that his grandfather, Robert “Bob”
Nitsche, founded in 1949; he learned the
business from the ground up. His father,
Robert “R.J.” Nitsche, had him reporting
to the agency to help Mr. Oughtly vacuum
floorsand empty trash cansin the evening,
Nitsche recalled.

Another early memory, said Nitsche,
was pedaling hisbicycle around Giddings,

See [IAT CHAIRMAN Page 7

Robert Nitsche, 2020-2021 chairman of
the Independent Insurance Agents of
Texas

Surplus lines premium up
13.41 percent at midyear

With $466.1 million more in surplus
lines premium reported for thefirst half of
2020 compared with the first half of 2019,
the surpluslinesmarket grew by 13.41 per-
cent, a bit higher than last year’s growth
and surpassing midyear growth numbers
for the previous three years. Total surplus
lines premium reported to the SurplusLines
Stamping Office of Texas by June 30
reached nearly $3.94 billion, compared with
last year's midyear total of $3.48 billion.

This increase in premium was accom-
panied by a 4.7 percent decrease in the
number of policies filed with SLTX. In
modest contrast, isolating the month of
June only from the year-over-year compari-
son, a9.8 percent increase in premium re-
ported in June was accompanied by a 0.6
percent increase in number of policy filings.

SLTX Executive Director Greg Bran-
don said that June 2020 ranks as the third
highest month of reported premium, ex-
ceeded only by May 2020 and July 2019.

Asexpected from theseresults, average
premium per policy increased, from $9,204

inthefirst half of 2019, to $10,959 by June
30, 2020. Thisisa19.06 percent increase
inthe average premium of apolicy written
in the surplus lines market.

Brandon said, “It appears that Texas
policy buyers continue to see premium in-
creases across most of the surplus lines.”
He added that no single line of coverage
jumps out as a major influence of the in-
crease even though “all the major property
and casualty linesare generally seeing pre-
mium increases.”

For thefirst six months of 2020, thelarg-
est dollar gain of $267.1 millionwasin Fire
(including Allied Lines) which made up
36.48 percent of surplus lines writingsin
thefirst half of theyear. Thisrepresentsan
increase of 22.82 percent over thefirst six
months of 2019, very close to last year's
midyear increase of 22.16 percent. Last
year ended with Fire (including Allied
Lines) up by 21.35 percent.

Thelarger line, Other Liahility, account-

See SURPLUS LINES PREMIUM Page 4

Stamping office seeks to
lower stamping fee by half

The board of the Surplus Lines Stamp-
ing Office of Texas transmitted a request
for areduction in the stamping feeto Com-
missioner Kent Sullivan on June 29. The
proposed reduction from 0.15 percent to
0.075 percent received a near-unanimous
favorable vote by the board when it met by
conference call on June 25. It cuts in half
the stamping fee and could save Texas sur-
plus lines policyholders about $6 million
inthefirst year of implementation.

The reduced stamping fee would allow
the office to gradually consume excess
fundsheldinitsunrestricted fund and bring
the fund to the allowabl e balance by 2034,
based on current expectations. The
overfunding problem that has taken about
four yearsto create, acknowledge and rem-
edy may beresolved in about 13 or 14 yesars.

SLTX DataAnalyst Christian Robinson
based his projection on the premium
growth trend since SLTX increased itsfee
tothecurrent level in 2016 and the current
growth rate of surplus lines premium.
While he said he examined lower stamp-
ing fee rates that would bring the unre-
stricted fund balance into compliance
sooner, he recommended the slower pro-
cess as more prudent, given unknown in-
fluences such as changes in the market,
resulting from the unprecedented COVID-
19 pandemic or other factors still in the
future, and potentially changing business
needs of SLTX.

Robinson said it is too early to under-
stand theimpact of the pandemic on stamp-

See STAMPING FEE Page 10

Lloyd’s surrenders
admitted licenses,
concentrates
on surplus lines,
reinsurance

London Views
by Len Wilkins
London Correspondent

Lloyd’sannounced recently its deci-
sion to relinquish its admitted licenses
intheU.S. Virgin Islands, Kentucky and
[llinois. Lloyd swill concentrate on ex-
cess and surplus lines and reinsurance
as its core markets. Lloyd's will lose
$215 million of income, which repre-
sentsone percent of itsannual U.S. pre-
mium income.

Lloydsis the market leader of E& S
business, and with these products being
more flexible, Lloyd's sees E& S con-
tracts as a better fit for the market and
more likely to help Lloyd's achieve its
strategic vision. Lloyd'sstressed that the
decision was not related to the local
markets or the business it writes under
itsadmitted licenses.

The changes aren’t going to happen
overnight, and Lloyd’s is giving 12
months' notice of thismove, which will
allow the market and itskey stakehold-
ers time to make changesto their com-
mercia business plans. From July 1,
2021, the LIoyds market will not accept
any new business or programs on the
licensed platforms. For existing and re-
newal business, Lloyd’swill work with
regulators in the licensed territories to
develop plansthat will mean little or no
disruption to the local markets and to
Lloyd's policyholders. Once arrange-
ments are made with regulatorsin these
territories, Lloyd's will issue more de-
tailed guidance.

The potential $215 million that
Lloyd's could lose from relinquishing
itsadmitted licensesisunlikely to keep
anyone in Lime Street awake at night.
Lloyd'sis the largest writer of surplus
linesinsurancein the U.S., and accord-
ing to AM Best, wrote $11.8 billion in
premiumsin 2018. ThisgivestheLloyd's
market 23.6 percent of the overall surplus
lines market. The next largest player is
AlG with a7.1 percent share.

Lloyd'sisupdating its proceduresfor
placing surplus lines, excess lines, and
reinsurance. Soon the new systemswill
be in place, which will make it easier
for coverholders to process and use
binding authorities. Whilethe admitted
license market was a great way to do
business initially, LIoyd's has updated
its systems. Managing agents can now
set up service companies to write busi-
nessfor them, either direct or viabinding
authorities, which alowsmanaging agents
to focus on planning for the future.

High Court BI test case
Thetest caseinvolving LIoyd'sman-

See LONDON VIEWS Page 13

Restaurateur loses B/I
claim in Michigan court
See Page 6

IIAT honors young agent
and account manager
See Page 8

Workers’ comp for COVID
varies by state
See Page 10

TDI disciplinary actions
for June 2020
See Page 15
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TDI asserts tighter supervisory role over surplus lines office

On July 3, Insurance Commissioner
Kent Sullivan ordered a new Plan of Op-
eration for the Surplus Line Stamping Of-
fice of Texas. Sullivan’s final version of
the Plan of Operation differed from TDI’s
proposed version by accepting in total or
in part several amendments offered by the
stamping office’'s board and adding some
language as well. Overall, the document
createstighter supervision of the stamping
office by the Texas Department of Insur-
ance than existed in the Plan of Operation
that it replaces.

According to the commissioner’sorder,
the new Plan of Operation “facilitates the
Commissioner’ssupervision of the stamp-
ing office, addresses deficienciesin stamp-
ing office operations, providesdirection to
the board of directors and the stamping
office, and ensuresflexibility by removing
elements from the plan best suited for op-
erational procedures.”

The area of greatest discussion during
the public hearing on June 17, industry rep-
resentation on the board, held steady as
TDI originally proposed: thefive seatstra-
ditionally held by surplus lines industry
folks are subject to no specifications. The
commissioner rejected an anendment that
would require the appointment of those
with “significant knowledge of the Texas
surpluslinesinsuranceindustry” to five of
the nine board positions.

The final version also retained the au-
thority of the commissioner’s representa-
tivesto attend the closed executive sessions
of the board, something the most recent
board appointee called “ bold and unusual.”
The ordered plan also retained the
commissioner’sincreased rolein hiring the
executive director and his discretionary
role in terminating the executive director.

Two amendments recommended by the
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Cabinet Shops
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SLTX board were adopted nearly as writ-
ten: the prohibition for the stamping office
to lend money and the authority for the
commissioner to appoint successorsto un-
expired termsfollowing removal of amem-
ber. The department did not go for the rest
of the SLTX amendment, which stated the
grounds and method for removing aboard
member. Instead, the new Plan of Opera-
tion makes all board members removable
at the discretion of the commissioner.

TDI accepted in somewhat compromise
terms three of the board's other amend-
ments.

-Asit now stands, TDI must receive six
days' notice for the SLTX board to hold a
meeting. TDI gave up aday from the seven
days’ notice in its initial proposal, but
added the requirement that the stamping
office provide adraft of meeting materials
with the advance notice to the department.
The SLTX board’s amendments recom-
mended adhering to the notice require-
ments of the Texas Open Meetings Act,
whichisset at 72 hours prior to ameeting.
Notices are required by this state law to
provide the date, hour, place and subject
of each meeting, but not the meeting mate-
rials. No provision was made for the call-
ing of special meetings with less notice.

The Plan of Operation ordered by TDI
adds a lobbying prohibition that was not
present in TDI's proposed Plan, in appar-
ent answer to an SLTX board recommen-
dation. The board’samendment would have
prohibited board members or staff from
influencing surplus lines regulation while
using stamping office resources. However,
thefinal Plan of Operation defaultsto more
general existing law contained in the Gov-
ernment Code Chapter 556, conferring the
same lobbying and political prohibitionson
stamping office board members and em-

ployees as though they are state employ-
ees.

-The board recommended adding an
antitrust prohibition to the Plan of Opera-
tion that declared off limits specific topics
for discussion at stamping office functions
and meetings: rates, coverages, market
practices, claims settlement practices, ex-
penses or other competitive aspects of in-
dividual company’s operations. The final
version of the Plan of Operation ordered
by Sullivan added an antitrust prohibition,
but | eft the details of prohibited conversa-
tion for later. The department requires the
stamping office to establish an antitrust
policy and to submit it to TDI for review.

The review process allows a deputy
commissioner to determine the antitrust
policy to beinadequate and authorizesthe
deputy to require changes to the policy.
Thisstyleof review processisalso offered
in six other areas of the Plan of Operation,
making some board decisions uncertain on
matters until TDI weighsin.

Under the new Plan of Operation, ev-
ery board committee must have a charter
outlining its purpose and duties. Each com-
mittee charter must be submitted for review
to the deputy commissioner who upon de-
termining the charter is“inadequate.... may
require changes to the charter.”

Under the new Plan of Operation, ev-
ery board member must sign a conflict of
interest statement “confirming that they do
not have an interest that is in substantial
conflict with the proper discharge of their
duties.” Thisstatement issubject to review
by the department, and it too is subject to
changes required by the deputy commis-
sioner who findsthe statement inadequate.
Thereisan existing conflict statement that
SLTX gives all directors to sign at the
board’'s annual meeting; it is unknown if
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the department considers this statement
adequate.

Also subject to department review and
changerequirementsare SLTX documents
that lay out plans to train new directors,
the duties of the executive director, invest-
ment and cash management policies, and
purchasing procedures.

New language added to the final Plan
of Operation specifies that documents or
reports the staff provides to board mem-
bers must relate to “overseeing stamping
office operations.”

Board Chairwoman Rosemarie
Marshall, AmMWINS Access, plans to call
a meeting soon to update existing proce-
dures and to identify any new procedures
to be implemented to be fully compliant
with the new Plan of Operation. Marshall
said, “There will be operational and pro-
cedural changes required, and we will be-
gin the necessary work to institute those
changes as quickly as possible.”
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By Michael G. Manes
Manes and Associates
Coronaisabeer. Itisalsoavirus. Beer,
not just Corona, has been part of the cul-
ture of Americaall of my life and before.
In Texas and Louisiana, it isabigger part
of our livesthanin many other states. None-
theless, in less than 5 months, Corona the
virus, not the beer, hastaken over the con-
versation, our attention, our fears, our hos-
pitals, the economy, for many our jobs, and
almost every other aspect of our livesin
our country and much of the world.
That's the bad news. The good newsis
thisisatransition phase, not the end of the

NEWS IN BRIEF
FROM PAGE 1

system. Neighbors Oklahoma, New
Mexico and Arkansas are among the
NAIC's State Based Systems members.

MERGERS/ACQUISITIONS

On June 5, Worldwide Facilities an-
nounced itsacquisition of Royal Oak
Underwriters, a wholesaler based in
Richmond, Virginia. The acquisition
marks an expansion of Worldwide Fa-
cilities' nationwidefootprint. Royal Oak
Underwritersservesretail agentsin Vir-
ginia, Maryland, Washington, D.C,
Pennsylvania, North Carolinaand Ten-
nessee. Marsh, Berry and Company
served asthefinancial advisor to World-
wide Facilitiesin thistransaction; Tom
Rogan of TBR Consultants served as
advisor to Royal Oak.

See NEWS IN BRIEF Page 4
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world. Treatments will be found, and the
condition will become controlled and even-
tually eradicated. To offer you a perspec-
tive from a historical standpoint — my
grandfather, histwo brothers, and histwo
sisters were all lepers (patients with
Hansen's disease).

The first in our family to be diagnosed
and sent to the leprosarium was Norbert.
Heentered thefacility in 1919. His brother
Albert died there in 1977. In between,
Edmond, Marieand Ameliaserved time at
the facility. Each spent most of their adult
livesincarcerated at the U. S. Public Health
Service Leprosarium in Carville, Louisi-
ana. All died there.

I moved to Baton Rouge in 1973 and
was ableto connect with Uncle Albert. By
then, patients were no longer incarcerated
in Carville; they just lived there. Thosein
remission could comeand go if they chose
to do so. UncleAlbert invited Sheila (then
my girlfriend, now wife) and metojoinhim
for dinner at the original Ralph & Kacoo's
Restaurant along False River in New
Roads. He greeted me at the door as Sheila
took asidetrip to “freshen up.”

Albert asked, “Does Sheilaknow wherel
am (meaning Carville, the Leprosarium)?’

| answered, “Yes,” and explained that
she was okay with it. He would not have
imposed his presence and his condition on
anyone without their blessing. The stigma
was still too great.

As we were leaving that night, Sheila
gave Uncle Albert a big hug and akiss. |
will goto my grave certain that Sheilaheld
a special place in Albert’s heart because
she had kissed a leper.

In the name of enlightenment, modern
day Hansen’sdiseaseisdifferent from bib-
lical leprosy. Unfortunately, most people
learned of leprosy from the Bible where it

Ignorance, fear and intolerance are the disease

ismentioned 55 timesin the Old Testament
and 13 timesin the New. Over time, medi-
cal science learned that 95 percent of the
population has a natural immunity to the
disease. Theremaining five percent arevul-
nerable to the disease, but it is not nearly
as contagious as most feared. Today the
disease can be treated with medication and
without isolation. Patientsaren’t segregated
from society and don't have to call out
“leper” asthey walk in the street.

| share this personal story with you to
encourage al of usto keep thisnewest pan-
demicin perspective. Beaware of your cir-
cumstances asthey are, the safeguardsyou
can use to protect yourself and your fam-
ily from the condition, thetreatmentsavail-
able and soon to become avail able, and the
community that you touch daily.

Besensitiveto your own condition when
you'rewell and if you get sick. Do not deny
symptoms. If symptoms appear, seek treat-
ment immediately. Keep a safe distance
from others if you become infected. Fol-
low your commons sense and doctors’ or-
ders. If you're so inclined, pray.

Asafinal thought, consider the changes
to the marketplace, your world, my world,
our economy, and our livesthat are occur-
ring now and will continue for awhile yet
to come. A cure will be found, and we'll
return to a new normal until the next gen-
eration of change (whether it's leprosy,
AIDS, Ebola, Corona, or some disease as
yet unknown) freezesusin fear. Ultimately
we must confront our fears, adapt and
change, and we will prevail.

Thispandemic hasbeen agame changer.
Our economy came to a screeching halt.
The government is spending more money
than we have to protect yesterday and to-
day until we have achanceto build tomor-
row. Those comfortablewith yesterday will

stress over the changes; the newbiesin the
market will probably welcomethe changes
that occur.

Inthe future, many will beworking from
home and liking it; some will miss the of-
fice. It doesn’t matter. It's not apopularity
contest. Itisusfeeling our way into anew
tomorrow and the next generation of
change that will occur and upset our now
new comfort zone.

When onething isdifferent, itischange;
when everything is different, it is chaos.
Tomorrow may seem aworld of chaos. The
good newsisthat opportunitiesremain for
those flexible enough and prepared for the
world asit will be. Enjoy your ride; weeach
get only one ticket.

No Hansen’s disease patients remain at
thefacility in Carville. Theold timershave
passed, and new patients with the disease
can be treated at their home. The grounds
at Carville remain unchanged from when
it was the leprosarium. Most of the prop-
erty is used as a boot camp for troubled
youth. One building serves as a museum
totell the Carville Leprosarium story. | en-
courageyouto visit thefacility if you have
the chance. It'sabout 30 milesfrom Baton
Rouge near St. Gabriel, Louisiana, and was
the only leprosarium in the continental
United States. Understanding the impact
and history of this disease eases the bur-
dens of the current one.

“We have nothing to fear but fear itself.”

FDR. Peace.
MICHAEL G MANES is the owner of
Manes and Associates, a New | beria-based
consulting business focusing on planning,
sales and operations, and change. He has
over 47 years of insurance industry expe-
rience, including serving as an instructor
of Risk and Insurance at Louisiana Sate
University.
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Midyear Comparison of SLTX Premium
Processed by Line of Business
Premium Premium
Line of Business through through Dollar %

6/2020 6/2019 Change  Change
Fire (Including Allied Lines) $1,437,738,074$1,170,598,554 267,139,520  22.82%
Allied Lines 110,818,660 85,321,975 25,496,685 29.88%
Farmowners Multiple Peril 831,583 1,215,901 (384,318) -31.61%
Homeowners Multiple Peril 114,829,683 115,127,451  (297,769) -0.26%
Commercial Multiple Peril 165,526,795 157,364,069 8,162,727 5.19%
Ocean Marine 11,769,504 18,158,785 (6,389,281) -35.19%
Inland Marine 49,958,288 46,770,203 3,188,085 6.82%
Medical Malpractice 50,392,600 57,549,467 (7,156,868) -12.44%
Earthquake 472,657 182,702 289,956 158.70%
Group Accident & Health 38,340,231 44,454,595 (6,114,364) -13.75%
All Other A&H 5,300,545 6,639,895 (1,339,350) -20.17%
Other Liability 1,671,412,629 1,482,171,802 189,240,827  12.77%
Products Liability 13,863,137 13,538,390 324,747 2.40%
Oth Priv Pass Auto Liability (76,118) 17,486 (93,604) -535.31%
Other Comm Auto Liability 113,352,085 116,551,115 (3,199,030) -2.74%
Private Passenger Auto P.D. 456,286 302,338 153,948 50.92%
Commercial Auto P. D. 96,889,144 99,017,070 (2,127,927) -2.15%
Aircraft (all perils) 3,734,793 2,100,866 1,633,927 T77.77%
Fidelity 1,916,478 2,145,488 (229,010) -10.67%
Surety (6,685,651) 3,315,989 (10,001,641) -301.62%
Burglary & Theft 2,492,588 1,972,007 520,582 26.40%
Boiler & Machinery 0 623 (623) -100.00%
Credit 54,863,183 50,037,617 4,825,566 9.64%
Agg write-ins for other lines 3,066,373 589,572 2,476,801 420.10%
TOTAL $3,941,263,546 3,475,143,960 466,119,586 13.41%

Note: Due to rounding figures may not total.

Surplus lines premium

ing for 42.41 percent of first six months
surplus lines premium, was up 12.77 per-
cent, or $189.2 million. At the end of last
year, Other Liability was up by 14.85 per-
cent, sustaining the 14.04 percent growth
it had achieved by midyear 2019.

Most of the gains within the Other Li-
ability Line were in Excess/Umbrella,
which wasup $130.6 million, or 24.78 per-
cent, and GL Premises Liability Commer-
cial with an increase of $48.8 million, or
9.21 percent over midyear 2019. Also up
within the line were GL Contingency Li-
ability, Professional Other (including
E& O), Professional D& O; Personal Liabil-
ity, and Pollution.

These increases more than offset de-
clines within the Other Liability line. Re-
ported premium for Oil and Gas Liability
decreased by $10.3 million or 28.4 percent.
Smaller dollar decreases were shared by
GL-Contractual, which had negative pre-
mium for the period; GL-Cyber Liability;
EmployersLiability; GL-Liquor; GL-Own-
ersand Contractors Protective (OCP); Spe-
cial Events Liability, and Terrorism.

After thetwo larger lines, the largest pre-
miumincreasewasinAllied Lines, up nearly
$25.5million or 29.88 percent. Thenext larg-
est dollar gain wasin Commercial Multiple
Peril, up nearly $8.2 million, or 5.19 percent;
gtill, thisline trailsits 2018 midyear results
by morethan $39.5 millionin premium. The
largest percentage increase was in Aircraft
(All Perils), which was up 77.77 percent or
$1.6 million. Together, these lines made up
just over seven percent of premium reported
to SLTX for thefirst half of 2020.

Declinesin premium were spread over
12 lines. Together, theselinesmade up 10.8
percent of the total premium volume at
midyear 2020. At theend of last year, these
same lines made up 13.2 percent of sur-

FROM PAGE 1

pluslinestotal premium volume.

Thelargest declinewasin Surety, which
reported more than $6.6 million in nega-
tive premium in 2020. Medical Malprac-
tice premium was down nearly $7.2 mil-
lion, or 12.44 percent; Ocean Marine was
down nearly $6.4 million or 35.19 percent,
and Group Accident and Health was down
$6.1 million, or 13.75 percent.

Other lines showing midyear-to-midyear
multimillion dollar decreases in premium
were Other Commercial Auto Liability,
down nearly $3.2 million or 2.74 percent,
and Commercial Auto Physical Damage,
down $2.1 million, or 2.15 percent.

Multi-state premium for thefirst half of
2020 was about $185 million, or 4.7 per-
cent of thetotal taxable premium reported
by June 30. At midyear 2019, multi-state
premium was just under $210 million or
6.0 percent of the total taxable premium.
By policy count, the 1,499 multi-state poli-
ciesmade up 0.4 percent of al policiesfiled
by June 30, and was slightly up from the
1,479 multi-state policies filed in 2019's
first half.

Themidyear policy and premium report
of the stamping office showed that there
have been 1,305 policiesfiled for exempt
commercial purchasers and 78 for indus-
trial insureds through June 30, 2020.

SLTX continues to receive mailed fil-
ings, but noted that at midyear, 97.8 per-
cent of all filings were made online. As of
midyear, SLTX has collected more than
$5.9 million in stamping fees.

Beginning thisyear, the Wholesale and
Specialty Insurance Association will report
at midyear and yearend premium totalsand
policy countsfor the 15 stateswith surplus
lines service offices, said Brandon. Previ-
ously, SLTX gathered and reported this
information.

Woodlands Insurance Services, Inc.
P.O. Box 8369
The Woodlands, Texas 77387-8369
Phone 281-367-5010 * Fax 281-367-5013
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* Monoline Contractors Pollution
* All Classes of Contractors
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LighthouseProperty InsuranceCorp.
completed a previously announced
mer ger with Prepared Insurance Co.
The combined company allows Light-
house to assume Prepared's portfolio
and writedirectly inthe state of Florida,
Lighthouse said in a news release in
June. Theresultisaunified carrier with
more than $200 million of gross writ-
ten premium. Lighthouse owns Light-
house Excalibur Insurance Co., aL oui-
siana domiciled carrier with just over
$60 million of gross written premium.
The merger allows the company to en-
ter the Floridahomeowners market and
expand acrossthe Southeast, Lighthouse
said in astatement. Prior to the merger,
Lighthouse said it offered property/ca-
sualty insurance policiesin Louisiana,
Texas, North Carolinaand South Caro-
lina. The company ranks 29th in mar-
ket share among homeowners carriers
in Texas according to TDI's 2019 An-
nual Report. Thereport attributed a0.64
percent market share in Texas to the
carrier, with $59.39 millionin premium.

TWIA

The Executive Committee of the
TexasWindstor m I nsuranceAssocia-
tion met on June 22 to review the
employee benefits structure. Of par-
ticular concernisthedeficiency in fund-
ing of TWIA's participation in the Pen-
sion Plan for Insurance Organizations,
a defined benefit pension plan having
62 participating employers across the
U.S. Steve Weisbart, chairman of the

See NEWS IN BRIEF Page 12
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Restaurateur’s claim for COVID-19 business income is
dismissed by Michigan court for lack of physical damage

A July 1 statetrial court decision from
Lansing, Michigan, likely brought a col-
lectivesigh of relief frominsurersas Judge
Joyce Draganchuk issued a summary dis-
position from the bench, finding Michigan
Insurance not responsible for businessin-
terruption claims made by local restaura-
teur, Nick Gavrilides. It appearsto be the
first B/I court decision on a coronavirus

clamintheU.S.

Whilethe case appearsto haveresolved
basic B/l property insurance coverage
guestions in one state, plaintiffs may still
advance similar or other theoriessincein-
surance is regulated state-by-state and
policy language may differ.

Draganchuk found that there was no
property damage at the premises, so abusi-

| EXPERIENCE. ]

The Summit Advantage.®

(53

a .
JStvmmit

wdhe peaple who know workers” comp

Member of Great American Insurance Group

ness interruption claim was not triggered.
Even if the plaintiff had alleged property
damage resulting from the presence of the
coronavirus, which he did not, said the
judge, the virus exclusion of the policy
would have nullified such aclaim.

The July 1 hearing was conducted by
video conference with the judge on the
bench and attorneys and the plaintiff at
variouslocations, presumably their homes
or offices. The hearing was on defense
counsel Henry Emrich’s motion for sum-
mary disposition.

The policy wording was substantially
different from the AXA casein France, said
Dallas attorney Steven Badger, Zelle law
firm, commenting on the case while he con-
ducted awebinar simultaneously for TSLA
and FIWT listeners.

At the hearing, Draganchuk said the
plaintiff in the case focused on lack of ac-
cess and, therefore, lack of use and loss,
She said he looked at some “isolated
words” of the policy, failing to takea“full
look at the coveragethat is provided under
the policy.”

Thejudge read parts of the policy from
the bench: “Coverage is provided for ac-
tual loss of businessincome sustained dur-
ing asuspension of operations.... The sus-
pension must be caused by direct physical
loss of or damage to property.”

Draganchuk continued reading the
policy into the record, “The loss or dam-
age must be caused by or result from acov-
ered cause of loss.”

Draganchuk concluded, “Only direct
physical lossiscovered.” Shesaid relying

on plain meaning of words as well as fed-
eral case law, “Direct physical loss of or
damageto the property hasto be something
with material existence, something that is
tangible... something that altersthe physi-
cal integrity of the property.” She said the
plaintiff’soriginal petition alleged nothing
about physical loss or damageto the prop-
erty. Instead, she said, the complaint talked
about loss of business due to government
orders shutting down restaurants for dine-
in service. Plaintiff not only did not allege
presence of COVID-19 in either of the
plaintiff’stwo restaurants, the petition, said
Draganchuk, stated that the virus was not
present in either location.

She dismissed the plaintiff’s argument
that the physical requirement wasmet asa
result of people being physicaly restricted
from dine-in services as “simply non-
sense.” She also rejected the plaintiff’s
claim that the virus exclusion language of
the policy wasvagueand, therefore, should
not apply.

Shewent onto state, “ A viruscan't cause
physical harm to a property because viruses
harm people, not property.” Shefurther con-
cluded that any loss due to government or-
dersasorequired direct physica lossto prop-
erty to become a covered claim.

According to the judge, plaintiff attor-
ney Matthew Heos also aleged that the
policy contained contradictions that “ren-
der it illusory” in that it conferred cover-
agefor losses dueto governmental orders,
but then the policy took the coverage away.

See CASE DISMISSED Page 7

A virtual hearing in Michigan disposed of a COVID-19 business interruption claim.
View hearing on YouTube; search for Judge Joyce Draganchuk.

RYAN"
TURNER
SPECIALTY

Commercial
Ganeral Liabil Ty
Propert
Build

L||'|IJI.'J|"I labilityg
! lal Evants
Henovation Risk Liability

Prafa Al Liability '

Imlana Narne |:|_||_|I[_|IH-|:'|I|1_ Hraakdown
Umbraila & Excess Liability BOP's (admittod)

Personal
Personal Umbreila (Comprehensive Personal Liability; Excess CPL; Farm & Ranch CPL)
Boata

Target Classes
Residential & Commercial GC's
Restaurants

Hospitality

ol & Gas

Christie Babin, Commercial Underwriter
P.885.248.8913 Christie.Babin@rispecialty.com Artisan Contractor's
Habitational
Marins

Environmental

D‘HI‘IFI‘,' Gendu gd, SanlorYice Pre

sident
Hragpecalty.com

P. 985,268 8310

Danny.Gends

i Do Ly borrn e Dimhs Ly cormgany hassd im Do, Ae pwto sl s Srockar, 85T oossnor sclor
n'Cajfumis &1 5pecind iy mmimnes Baraaes, LD | osres #0057 18 @ MT16 Fysn

RT SPECIALTY - HAMMOND 2010 Rue Simone, HAMMOND, LA 70403 800.368.2095 RTSPECIALTY.COM



JuLY 2020 TEXAS SURPLUS LINE REPORTER PAGE 7

I IAT chairman

taking Polaroid pictures and writing down
measurements for the inspection reports
the agency submitted to insurers on behal f
of applicants for homeowners insurance.
He was paid $5 per file. In his inaugural
speech during the June 10 virtual installa-
tion, Nitsche recalled being a gopher,
handyman, desk assembler and mover,
mail boy and the computer help desk while
enrolled in school.

Officially, Nitsche started at The
Nitsche Group as CFO in 1995 when it
carried the name Insurance Network of
Texas, still afamily run business but grow-
ing across the state. He had just earned an
MBA from Southern Methodist, having
earned hisBBA from Baylor University in
1993. 1n 2010, Nitsche was appointed CEO
of The Nitsche Group, which has under-
gone afew name changes over the years.

In 2010, Nitsche had just completed a
three-year executive education program at
Harvard Business School which combined
on-campus and distance learning. The
Owner/President Management (OPM) Pro-
gramincluded at |east one month on cam-
pus each year. Nitsche deems it an honor
that he is considered a Harvard alumnus
when hereturnsto the Boston campuseach
year for 10 daysto renew hiscertification.

Nitsche sees hisrole with IIAT and his
agency as ameansto attract the next gen-
eration into the insurance business. He
understandsthat the COVID-19 experience
adds to the difficulty of inviting Genera-
tion Z-ers into insurance careers. The in-
surance industry “has an image issue go-
ing forward.” As agents who have seen
customers’ claims denied for businessin-
terruption losses dueto the pandemic, “it's
tough...aP.R. nightmare,” he said.

There are lots of upset customers,
Nitsche said, even though he does not fault
insurers for not paying losses that were
never insured by the policy and for which
no premium was paid. “Insurers must pay
as contracted,” he said. “ Still, the percep-
tion looks bad.”

For generations, insurance has had to
overcome a“bad connotation” as a career
choice. His predecessor chairman, Mark
Ray, said the same last year when he had
to convince his own father his insurance
career choicewasanoble one. Nitsche, his
agency, the state association and the na-
tional Big | have anew challengeto over-
come. Restoring apositiveimage of insur-
anceisespecially important, said Nitsche,
because insurance is a part of every busi-
ness and business deal. “ There is no sub-
stitute for what we bring.”

For two years, Nitsche served on the
Advisory Board for Baylor Business
School. While no longer on the advisory
panel, Nitsche continues to serve as an
occasional guest speaker in the college

Case dismissed
FROM PAGE 6

Draganchuk found the policy language
clear and consistent on the “physical dam-
age requirement,” not contradictory asthe
plaintiff alleged.

Heos offered to amend the petition if
given the opportunity; however,
Draganchuk madeit clear that no alteration
of the petition could change the fact that
thereisno direct physical lossto the prop-
erty that would trigger coverage under the
insurance policy.

The lawsuit stemmed from Michigan
Insurance’s denial of a$650,000 business
interruption claim. The hearing was con-
ducted on Zoom and recorded; it can be
viewed on YouTube; search for thejudge’s
name. As of July 17, the YouTube record-
ing had 5,834 views, 44 thumbs up, 2
thumbs down and six comments.

classroom. He has been discouraged in the
past when college students don’t have high
regard for the career potential of insurance.
“Kids look for industries that are great to
bein,” Nitschesaid. “ Insurancedidn’t make
their top-10 list before COVID. This PR
nightmare hurts our ability to promote the
industry.”

For encouragement, helooksto the new
hires The Nitsche Group has made. One

Preparation is always good, said
Nitsche, who relies on alesson learned 10
years ago when he emergency landed a
small plane on a feeder highway to [-35.
Nitsche, the pilot, was the only person
aboard for atwin engine certification flight.
The engine blew up, and immediately
Nitsche looked for a safe place to land. It
wasn't asfrightening as somethink, hesaid,
because he had practiced the maneuver.

Restoring a positive image of insurance
Is especially important, said Nitsche,
because insurance is a part of every
business and business deal.

young man, a recent magna cum laude
graduate of Baylor University, joined The
Nitsche Group as his first job out of col-
lege. Nitsche said the young man has been
“wowed by the role of insurance in
people’'slives.”

Nitsche is committed to ELI TExansto
“get the word out to more young people
and those young at heart who are looking
for a career that is financially rewarding
and makes a difference to others.”

Nitscheisafan of higher education, not
just in the insurance field, as it prepares
young people for the adult world. His dad
founded a college scholarship in 1989, a
scholarship award that continues today.
Thescholarshipisinhonor of hisyounger
brother who died at 16 in an alcohol-re-
lated automobile accident. In addition to
academic credentials, the scholarship re-
wards students who agree to abstain from
alcohol until age 21. Since its creation,
more than $625,000 has been awarded to
college-bound men and women, who areable
to renew their stipend on an annual basis
while they remain qualified and enrolled.

Many times when his instructor was
onboard, the instructor would reach over
and kill the engine as Nitsche approached
the landing. Despite the student Nitsche's
complaining, theinstructor repeated thisac-
tion, until hewas certain that optimal prepa
ration had been achieved.

It's alesson in preparation that carries
over into his career. Insurance is so spe-

Eabert Mititlhe

Gaylen Brown

FROM PAGE 1

cialized, Nitsche said. “It's not even un-
derstood by CPAs or attorneys. Yet it can
offer professional level employment to
people even without a college degree.”

The Nitsche Group has about 107 em-
ployees, he said. More than half of the
management team is under 40 or in their
early 40s. He said he prefers bringing in
young people as “there are no bad habits
to break.” They are also more adaptable;
he said he doesn’t hear anyone say “This
isthe way we've always doneit.”

Nitschewasinstalled chairman of AT
by his father R.J. Nitsche during the June
10 virtual business meeting. Nitsche is
joined on I AT’ sexecutive team by Gaylon
Brown, TexCap Insurance in Dallas, as
chairman-elect, and Mark Bridges, Insurica
in Amarillo, as vice chairman. New board
membersincludeBilly Crocker, Alliant In-
surance in Austin, and Casey Nelson, In-
tegrity Risk Management in Frisco. Execu-
tive director Marit Peters thanked outgo-
ing board member Jeff Brady, who she said
has been on the board throughout her en-
tire tenure with the association.

Mark Bridges

Elected officers for IIAT 2020-2021 term raise their right hands for R.J. Nitsche to

install them virtually.
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IIAT honors young agent and veteran account manager

The Independent Insurance Agents of
Texas conferred annual honors of
ELITExan Young Agent of the Year and
Account Manager of the Year for 2020 de-
spite not being ableto host itsannual trade
show and convention in personin San An-
tonio as planned. Among his parting du-
ties as outgoing chairman of 11AT, Mark
Ray, Borden Insurance Agency, announced
Russell Luttrell, Benton-L uttrell Insurance,
as the young agent honoree, and Karla
Stoffle, Upshaw Insurance, asthe honored
account manager during the virtual annual
business meeting on June 10.

Luttrell, said Ray, grew up in the insur-
ance business. His father, Roger, is part-
ner/owner of Benton-L uttrell Agency. Still,
the younger Luttrell started his financial
services career initially as a commercial
banker, then joined the carrier side of the
insuranceindustry, where heworked for 10
years. Hejoined Benton-L uttrell Insurance
inVan Alstynein 2017.

Luttrell worked five years for Central
Insurance Companiesasacommercial lines
underwriter in its Irving office. Then he
joined FCCI Insurance Group in 2012 to
assist the carrier in entering the Texas mar-
ket. Before Luttrell left FCCl in 2017, the

insurer grew from no Texas presence to
more than $50 million in written premium.
Today, Luttrell is risk advisor at the
Benton-Luttrell In-
surance agency. His
primary focus is on
commercial lines
production.

Having earned a
B.A. from Texas
Tech University in
2005, Luttrell contin-
ued his professional
education, earning
CPCU, CIC and AU designations. Hisvol-
unteer experience includes Embrace Texas
and the Leukemiaand Lymphoma Soci ety.
Luttrell has also served the McKinney
Chamber of Commerce through the
McKinney Young Professionals.

The award conferred on Luttrell, offi-
cially named the André P. Juneau
ELITExan of the Year Award is given an-
nually to a young insurance professional
in Texaswho has achieved successthrough
hard work, community engagement and
industry participationinamanner that iscon-
sidered exceptional for hisage. Theawardis
named for apast president of I1AT who died

ELITExas presents
$35,280 to Feeding Texas
on behalf of the young
agents and IIAT. Behind
their COVID-19 protective
masks, from left, are
William Page, Marsh
Wortham; Billy Crocker,
Alliant Insurance
Services; Jill Douglas,
IIAT, Dawn Starostka,
Feeding Texas, and

. Meredith Spears, BKCW
Insurance.

Luttrell

Together we bring more to the roble - grearer
access, qreater expertise, greater opportunity.
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A\ MIDLANDS

midlandsmgt.com | marketing@gmidman.com

in 2006 from cancer at 47. Juneau himself
received the Young Agent Award in 1995.

Account Manager of the Year Karla
Soffle exemplifies outstanding leadership
and service to the independent agency sys-
tem and to the public.

Stoffle has 38 years of experienceinthe
insurance industry, having been both a
claims specialist and an account service
representative. She has been an account
executive with Upshaw Insurance since
2012. Previoudy, Stofflewaswith Amerisure
Insurance, Unitrin Business Insurance and
Specialty Insurance Managers.

Soffle serves on Upshaw’s communica
tions, education and community involvement
committees. She said her favorite volunteer
work iswith Habitat for Humanity, acause
she donates to, raises money for and pro-
vides hands-on labor. “The look on the
families faceswhenthey aregiventhekeys
ispricelessand moments| cherish forever,”
shesaid.

Ray acknowledged Stoffle as* an amaz-
ing person.” Customers comment on her
courtesy, said Ray, adding that her nomi-
nation for the award noted that she spreads
happiness among customersand colleagues

at the agency.

The account manager award includes a
$1,500 prize, travel expenses and compli-
mentary registration to the Joe Vincent
Management Seminar inAustin in January.
There Stoffle and
Luttrell will be ac-
knowledged in-per-
son before the insur-
ance professionals
attending the event.
At that time, the 2020
Drex Foreman
Award, I1AT’s high-
est award will becon-
ferred. TheDrex Fore-  Stoffle
man Award, usualy announced at the annual
trade show conventionin June, honorsanin-
surance leader’slong-term serviceto thein-
dustry, the association and the community.

During the business meeting in June,
Ray also recognized ELITExas for its
fundraising efforts that culminated in do-
nating $35,280 to Feeding Texas. The con-
tribution was made up of $17,640 raised
online by the young agents and matched
by I1AT. The amount raised will fund more
than 140,000 meal s for needy Texans.
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Compensability for the coronavirus depends on the state

In some states
workers’ comp covers
all viruses

Whether or not the coronavirus consti-
tutes a compensabl e disease under work-
ers’ compensation mostly depends on the
statewherethe businessislocated. Inafew
states, all viruses are covered; in other
statesnone are, and many statesfall some-
wherein between.

That was part of the message delivered
by Judge David Langham, deputy chief
judge of compensation claims for the
Florida Office of Judges of Compensation
Claims at the Division of Administrative
Hearings. Langham made hisremarksMay
14 during a webinar hosted by the Work-
ers’ Compensation Research Institute. The
interviewer for the webinar was Dr. John

Stamping fee
ing office revenue. He noted that surplus
lines policy pricings are increasing, but a
reduced surplus lines policy count could
bring adecreasein surpluslines premium.

A more rapid decrease, said Robinson,
could potentially trigger another increase
in the stamping fee, which “would put ad-
ditional strain on the industry.”

SLTX islimited by its Plan of Opera-
tion to maintain an unrestricted reserve
fund balance no greater than double the
rolling annual average of the previousfive
years of audited operating expenses. As of
April 30, 2020, thisformula puts the maxi-
mum fund balance at $7.3 million. The ac-
tual balance on April 30 was $22.0 mil-
lion, or $14.7 million in excess.

Back in 2016, the stamping fee was in-
creased to cover added expenses of atech-
nology project. Then, asrevenue exceeded
expenses, the board started to designate
excess funds for the purchase of a home-
office building, a purpose not specifically
allowed in the stamping office’s Plan of
Operation. In 2019, thereal estatefund was
abolished, returning $10.0 million to the
unrestricted fund balance. Over the course
of the four years 2016 through 2019,
SLTX’stotal revenue of $35.9 million ex-
ceeded its expenses of $14.8 million.

Ruser, president and CEO of WCRI.

Describing the situation with workers'
compensation hearings in Florida during
the coronavirus pandemic, Langham said
that some changes had to be made. “We
aresdtill holding hearings, but many are now
via videos.” He explained that there has
been a“ general decreasein filing volume,
so it looks like COVID is slowing down
the workers' compensation system, not
speeding it up.”

Ruser asked how diseases have been
treated in the past in theworkers' compen-
sation system.

Callingita“broad question,” Langham,
urged listenersto first “think about the fact
that we have a separation of powers be-
tween national and state governments, and
traditionally, we have aworkers’ compen-
sation system that has been on a state-by-
state basis.

Toillustrate the disparitiesin systems,
Langham chose two “pole stars,” Arkan-

FROM PAGE 1

Robinson’s conservative approach
projects $65.8 million in stamping fees
over the next five yearsif held at the cur-
rent 0.15 percent level. Expenses over the
same period of time are projected at $31.7
million. At this rate, the unrestricted fund
balance would reach $60.2 million by the
end of 2025.

Instead, the halving of the fee would
produce a fund balance of $12 million by
that time, still above the current maximum
level, but likely closer to the maximum al-
lowed level as SLTX projects expenses to
grow by about 5.89 percent each year dur-
ing that period. Robinson settled on this
growth rate becauseit isthe average SLTX
growth rate over the previous 20 years. He
projected the unrestricted fund would di-
minish to its allowed maximum by 2034.

All nine board memberswere present for
the June 25 mesting. Oneday earlier, the pro-
posed reduction was reviewed by the SLTX
Financeand Audit Committee, whichinturn
recommended the adjustment to the full
board. One board member, Kori Johanson,
H.W. Kaufman Group, abstained on the
board'sroll call vote on the stamping fee.

The insurance commissioner has final
say on thetiming and amount of the stamp-
ing fee reduction.
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sas and Hawaii, to explain the compens-
ability of the flu bug.

InArkansas, thereisno coverage under
workers' compensation for what they call
“ordinary diseases of life” or diseases to
which the publicisexposed, Langham said.
Ontheother extremeisHawaii, wherethere
iscoveragefor virtually any viral infection.
Between those two are a lot of different
potential outcomes, he said, declaring that
it might be difficult to characterize the sys-
temintheU.S. asbeing “either easy or hard.”

As Langham describesit, “whether we
like it or not, workers' compensation is a
socialist process.” He explained the dispar-
ity between Washington and Kentucky.
Kentucky is a free market state, he said,
where private carriers provide workers
compensation coverage. On the other hand,
Washington is a monopolistic state. Ben-
efits come from the state coffers, with em-
ployers paying in like they do for unem-
ployment insurance. It is different from a
free market, Langham said.

AsLangham explained, workers' com-
pensation is largely about drawing boxes
around what isincluded in a set. As states
make decisions about what isincluded in

the set, they are making decisions about
what is covered. They are talking about
populations, he said, and then “we start
talking about the cost to cover those vari-
ousitems” in the set.

In short, the answer to Ruser’s question
is that “there is a spectrum of responses.
Some states are more liberal with (cover-
ing) viral infections, and some states not
so much,” Langham said.

Because of COVID-19, things are
changing a little, according to Langham,
who believes the changes stem from the
fact that COVID-19isavirusthat does not
have an effective humanintervention at this
point. COVID-19 is different from other
viruses because health care providers can-
not intervene since thereisno vaccine. “If
there was a vaccine, we would not see the
public outcry,” hesaid. “ Thisisadifferent
kind of threat for that reason, and it is a
threat to any and all of usat any momentin
time.”

The other difference Langham sees is
that, ordinarily, with a virus or the cold,
peopleare symptomatic. “We can avoid the

See COVID COMPENSABILITY Page 11

Attendees at aworkers' compensa-
tion webinar hosted by the Workers’
Compensation Research Institute on
May 14 were asked to respond to two
poll questions.

Thefirst question put to webinar par-
ticipantswaswhether or not astate work-
ers’ compensation system should cover
all essential workers (nurses, police, gro-
cery store employees, etc.). In response

Webinar attendees polled

to the question, 56 percent of webinar
participants said “yes’; 25 percent said
“no,” and 18 percent were unsure.

The second question asked of
webinar participants waswhether or not
they are concerned about the financial
impact of the virus on workers' com-
pensation systems around the country.
Inresponse, 79 percent answered “yes’
and 21 percent answered “no.”
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person with the blurry eyes who is sneez-
ing or hasarunny nose. That isnot so with
COVID-19. We don’'t know who has the
virus or who might be communicating it.
Those differences cause us to question
whether we need a different reaction. We
are doing that with the economy and now
with medicine.”

States are acting independently, he ob-
served. There is a separation of powers
among the executive and judicial branches
in states, and there are constitutional chal-
lenges about the way various powers are
acting or reacting intrying to deal with this
new threat and its novelty.

Legislation has passed in a couple of
states and been introduced in others (in-
cluding Louisiana where it failed) that
would mandate coverage, Langham said.
“We can't ever get too excited about aleg-
islator introducing abill, because we know
it is along path from bill to law, but we
have seen statutes enacted in a couple of
states,” he said.

“Frankly, where we have seen the bulk
of the activity has not been in the court
system. It has been in the executive
branch,” he said.

Governors and commissioners have
stepped in and imposed a broad variety of
executive orders and emergency actionsto
try to deal with the infection and the eco-
nomic impact of theinfection. The perva-
siveness of those orders varies from state
to state, according to Langham.

Returning to the Arkansas example,
Langham said there is an executive order
that simply says, “We are going to ignore
the statutory prohibitions,” that just means
for the near term there will be limited fo-
cus on the law. In his view that order can
be challenged.

At the other end of that spectrum are

stateslike Washington and Kentucky which
have enacted very broad extensions of their
law, not just that the virus could be cov-
ered or problematic, but that it would be
presumptively so, primarily for first re-
sponders, a group that is easy to define,
Langham explained.

He noted that for years, presumptions
of workers' compensation coveragefor first
responders have been enacted across the
country. Therefore, presumptions apply to
policeofficers, firefighters, paramedicsand
sometimes corrections officers.

More recently, states like Washington
and Kentucky enacted broader coverage,
which now includes, not just first respond-
ers, but front line employees. Front linehas
been “so broadly defined as to talk about
folkslike grocery store clerks.” These are
people that states' chief executives see as
being at particular risk for contracting the
disease.

The second reason for covering and
broadly defining front line employeesisthe
“parade of horribles” or “what ifs,”
Langham said. “Wheat if you picked up the
phone and called 911 and there was no one
to send. What if there is no one to put the
groceries on the grocery store shelves.”

Those risks are driving the executive
orders, according to Langham.

The most pervasive executive order, in
hisopinion, is California’s, in which Gov.
Gavin Newsom did a presumption similar
to Washington's and Kentucky’s that is
applicable to anyone who goes to their
place of employment. According to
Langham the California presumption does
not include people who work at home; oth-
erwise, in California anyone who gets the
coronavirus and has been to their place of
employment inthelast 14 daysis presumed
to have a compensable occupational dis-
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ease. Langham described that as a “sys-
temic change,” but thereisalimitation in
that the governor’sorder only covers about
100 days, beginning in early March and
stretching forward about 60 days beyond
May 14.

Who hasthe burden of proof?

Ruser asked Langham how the burden
of proof is moving.

In response, Langham said that thereis
aschool of thought in this country that the
burden of proof isacritical compensation
issue. That isbecause the party that hasthe
burden of proof will have the more diffi-
cult time prevailing. Additionally, in the
court system, it has always been that the
moving party has the burden of proof.

Langham said that the mover has the
burden of proof. “If you are the prosecu-
tor, it isthe state’ sburden to prove (defen-
dants) are guilty. They go into the system
presumed innocent.”

The workers' compensation system
works similarly, he explained. In most of
the cases, the employer is presumed to not
beliable, and the burden is on the workers
to comein and demonstrate that they have
a compensable injury that fits within the
parameters of the law, and that they are
entitled to the benefits they are seeking.

With presumption, who has to bear the
burden of proof is altered. “Keep in mind
itisgoingto bevery difficult to prove com-
pensability or lack of compensability in a
viral setting,” Langham said. “If you have
silicosisor asbestosisor if aworker comes
down with black lung, it makes sense that
the causeis occupational becausewedon’t
have coal dust at home and we don’t have
it in supermarkets. It makes sensethat itis
occupational, and it is related (to work).”

Viruseswill be moredifficult. Langham
explained that the problem with COVID-

AGA

Tejas American
Geeneral Agency
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19isthat by the time someone knowsthey
have it, they may not remember being
around a person who was hacking and
coughing. “ For all we know you may have
gotten it from someone who has no symp-
toms. You could get it at the grocery store,
at work or from someone who was walk-
ing down the street. Thereisnotelling. You
can get it anywhere.”

In states where there is a presumption
that COVID-19 was contracted in thework-
place, the employer will haveto provethe
worker got thevirus somewhere el se. Who-
ever hasthe burden will beina*tough cor-
ner,” Langham said. “It will beatough case
to prove.”

In states that haven't enacted presump-
tions, the burdenisontheemployee. Inthis
instance, the employee “will have atough
time proving (causation).”

Will COVID-19 change compensability?

Langham was asked whether or not he
believes COVID-19 will change compens-
ability intheworkers' compensation system
and/or threaten the viability of the system.

To insure the viability of the system,
Langham said, several congressmen on a
federal level are pushing for a backstop,
but heisnot sureit can pass. “When TRIA
was passed, it wasahighly emotional time,
and there was alot of drive. It isincreas-
ingly more difficult to reauthorize that act
each time it comes up for expiration.”

Aslegidatures start meeting around the
country, he said, they will propose solu-
tions dealing with viral infections and the
impact they can have on employers and
employees. Whether the proposed solu-
tionswill be specifically inworkers' com-
pensation, Langham could not say, but he
believes many of them will be.

See COVID COMPENSABILITY Page 12
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It remainsto be seen whether or not the
peace of mind of having abackstopisworth
the cost of covering those infections.

Hebelievesthe coronaviruswill change
the workers' compensation system, but
could not say how markedly it will change
the system because heisnot sure about the
number of losses and isnot sureif legisla-
tures can come up with innovative solutions
to deal with those problems.
IsCOVID-19 compensable?

When asked whether or not COVID-19
will be compensable, Langham said it de-
pends on where the businessis, whether it
isin California or Florida, a presumption
state or non-presumption state. The odds
are that compensability in California will
be somewhere close to 100 percent,
Langham predicted. “The only stopper
there is whether or not you have been to
your place of employment in the last 14
days. If you have been, it's presumed that
you got it at work.”

In a non-presumption state, it will be
hard to prove compensability of the novel
coronavirus, just like it is hard to prove
where someone got influenza. The virusis
easy to get. He believes not a lot of those
caseswill prevail inArkansasbecauseit will

FROM PAGE 11

be very difficult and expensiveto prove.

In Florida, the burden is on the em-
ployee to prove the disease arose out of
the course and scope of employment, he
said. “It has been difficult for an injured
worker to prove and remains so today.”
Can governors orderstrump statutes?

Langhamisdoubtful that agovernor’s
executive order regarding causation can
overcomethe statute regarding causation
standards.

Pundits argue that alot of the gover-
norsissuing orders have “stepped out of
their lane” and are acting beyond their
constitutional power, he said.

In some states, such as Illinois, there
has been areaction.

According to Langham, one of thefirst
states to create a presumption of com-
pensability for essential workerswas | 1-
linois. The state's governor did not cre-
atethe presumption; the state’'sworkers’
compensation commission did. The pre-
sumption lasted about 18-20 days and
waswithdrawn because business associa-
tionsfiled alawsuit, and the judge ruled
that theworkers' compensation commis-
sion overstepped its legal bounds.

According to Langham, thereal ques-

tion is whether costs will become perva-
sive enough for litigation to be worth its
cost. Litigationisexpensive, soif the pre-
sumptions do not create great costs in a
jurisdiction, he believes challengeswill not
get filed. If presumptions do create a sig-
nificant financial impact, he believeschal-
lengeswill get filed and separation of pow-
erswill be argued. Depending on the state,
some presumptions will be susceptible to
the same retraction or overruling by the
courts that took placein Illinois.

Some people argue that the linesdrawn
defining who isessential and therefore cov-
ered are “rather arbitrary and unfair,” he
said.

Can COVID-19 meet criteria?

Langham was asked by a webinar at-
tendee how theillness (disease of life) can
meet the criteriafor compensability when
theillnessis not driven by the disease but
by underlying conditions.

“The easy answer isthat it cannot meet
the fundamental framework for compens-
ability,” Langham responded. Theway the
statutes were drawn and amended histori-
cally, the disease would not meet the stan-
dard for compensability except in states
like Hawaii that made aconscious decision
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toincludethevirusasan occupational dis-
ease. “What you are seeing is not neces-
sarily about science. It is not necessarily
about thelaw. It'sapolicy choice of where
thelinesaredrawn indicating what and who
are included and what and who are not,”
he said.

NEWS IN BRIEF
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PPIO named fiduciaries and chief
economist of the Insurance Information
Institute, told the committee that
TWIA's funding ratio is currently at
about 70 percent of what it is obligated
to contribute, and the association isre-
quired to amortize its shortfall to reach
100 percent within eight years. TWIA’s
total pension plan obligation for the
coming year wasestimated at a$1.9 mil-
lion normal contribution, plus a
$460,000 contribution to edge toward
the required funding level.

In preparation for its Aug. 4 board
meetingwhichisdated toincludedis-
cussion of possible rate changes, the
TexasWindstor m I nsuranceAssocia-
tion heldapublicly availableonlinemeet-
ing of its July 21 Actuarial and Under-
writing Committeeto review the staff pre-
pared rate adequacy analysis. Willis Tow-
ers Watson, the firm selected on June 30
to perform an independent study of
TWIA's rate adequacy and use of hurri-
canemodelingin rate setting, offered pre-
liminary comments. By law, TWIA must
submit anannud ratefilingwiththe Texas
Department of Insurance by Aug. 15.

SLTX

Duringtheboard meeting of June 25,
the SurplusLines Samping Office of
Texas staff announced that the total
cost to date of implementation of the
SMART electronic filing system is
about $6.55 million, with somework re-
maining, despite the June 12 partial re-
lease. The latest release does not yet in-
clude capabilitiesfor corrections, reports,
downloadsor significant inquiries, which
should still be completedinthe Electronic
Filing System. As features are deployed
for SMART, filerswill be notified.

MARIT'SREADS

John Maxwell’s “How Successful
People Lead” is an inspiring and
quick read. | found thisbook in the
pocket of an airplane seat during the
first week of my new job fiveyearsago.
It was exactly what | needed to focus
my leadership journey. Maxwell out-
lines essential thingsyou need to know
about the five critical stages of leader-
ship: Position—People follow because
they haveto; Permission—Peoplefollow
because they want to; Production—
Peoplefollow because of what you have
done for the organization; People De-
velopment—People follow because of
what you have done for them person-
ally; Pinnacle—Peoplefollow because of
who you are and what you represent. For
each level youwill learn theupsidesand
downsides, and how to master onelevel
and moveup tothenext. Therearegreat
remindersfor all of usno matter our po-
sition in an organization. One of my fa-
vorite quotes is “If you think you're
leading but no oneisfollowing, thenyou
areonly taking awalk.”

-Marit Peters, IIAT president and ex-
ecutive director
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aging agents and insurance companieswho
wrote businessinterruption insurance con-
tinuesin the U.K.’s High Court test.
Having filed a 42-page defense docu-
ment, L1oyd’s managing agent Hiscox was
not delighted to learn that the court allowed
the Hospitality Insurance Group Action and
the Hiscox Action Group to intervene in
thetest case and make written and oral sub-
missions. The Hiscox Action Group has
369 plaintiffs who claim $60 million in
damages. So far, all the defendants have
filed their defense documents, and these are
available on the Financial Conduct
Authority’s website. The FCA has served
itsreply, which sets out its response to the
defenses. The FCA received more than 90
detailed submissions from policyholders
and other stakeholders on the defenses.
What happens now is a series of argu-
ments by the FCA and defendants before
the judges. The judges will consider their
verdict between July 20 and July 30. Until
then, there will be alot of worried people.
Axa’s payout on COVID-19 BI claims
To the dismay of the insurers fighting
against business interruption payouts for
COVID-19 claims, Axaand its U.K. sub-
sidiary, Axa XL, have paid COVID-19
claims on policy forms that are similar to
those being defended in the High Court.
Thisisthefirst timethe London market
has fragmented on the issue and is worry-
ing insurers, as they see this move under-
mining arguments that they are not liable
under their similar wording. The way the
laws work in the U.K. is that words have
their natural and ordinary meaning. If there
isany ambiguity, acourt may beinfluenced
by what the L ondon market asawhole un-
derstands by the term or phrase.
Obviously, oneinsurer paying out does
not make its rivals pay out as well. Indi-

vidual circumstances are taken into ac-
count, but then again, an insurer may want
to pay out for reputational reasons. Appar-
ently, while Axa refuses claims under its
standard policy, the onesit paid on are all
placed through brokers and had separate
wordings.

Lloyd'sideasfor recovery

Although still in the middle of the
COVID-19crisis, Lloyd'sisalready look-
ing at how the insurance industry could
fast-track global economic and societal re-
covery from the far-reaching impacts of
COVID-19. Lloyd'sideaisfor three part-
nershipsto understand, model and provide
insurance for systemic catastrophic events.
Lloyd’'s sees three customer needs. In the
short term is the need to ensure business
resilience to afurther wave of COVID-19
and to safeguard employees and custom-
ers as a business reopens. The medium-
term need is for more flexible insurance
cover for the more volatile business envi-
ronment, including protection for aresil-
ient supply chain, and protection from
cyber and digital economy risks. Third,
thereisthelong-term need for risk mitiga-
tion and prevention services. Two of these
needs require support from governments
and thereinsurance industry, but if enacted
could provide protection for future waves
of COVID-19 as well as other future
pandemics. Lloyd's has developed these
ideas into a report titled Supporting Glo-
bal Recovery and Resilience for Custom-
ersand Economies: the Insurance Response
to COVID-109.

Lloyd'shas come up with three propos-
als for the industry. The first proposal is
called ReStart. Thisisanew insurance so-
lution that Lloyd's is developing to offer
businessinterruption to cover futurewaves
of COVID-19. To achieve this, Lloyd's
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plans to pool limited capacity from sev-
eral Lloyd'ssyndicates. Initially, the cover
would be offered only to smaller businesses
but would be expanded in time.

Proposal two, known as Recovery Re,
is a Lloyd's plan to offer after-the-event
insurance. As the name suggests, this is
aimed at getting damaged business and
economies back on track following a pan-
demic. It would provide immediate relief
and cover for non-damage business inter-
ruption risks over thelong-term. Cover for
the current COVID-19 crisis could be in-
cluded. If executed, Recovery Re could ef-
ficiently inject commercia and government
funds into an economy and support those
customerswho have limited borrowing ca-
pacity. Thisisaninternational solution and
could be adopted in any country wherethe
government has the resources, financial
markets and the commitment to support it.

The term black swan isused for an un-
predictable event that is beyond what is
normally expected of a situation. Lloyd’s
adopted this name for its third proposal,
Black Swan Re. This is a reinsurance
framework for agovernment and insurance
industry partnership to protect customers
fromablack swanincident that could cause
devastation and long-term impact. While
a pandemic would trigger claims from
Black Swan Re, other events, such as the
loss of critical infrastructure or utilities,
could alsotrigger recoveries. Lloyd'sidea
is for a reinsurance company that would
supply cover for commercial non-damage
businessinterruption for black swan events
through insurance industry pooled capital
that would be backed by government guar-
antees to pay out if the pool had insuffi-
cient funds. The idea is similar to that of
government backed terrorist pools around
the world.

WHAT
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Lloyd's also believesthereis aneed to
better understand, model and provide in-
surance for systemic catastrophe events.
Lloyd's intends to kick-start the creation
of a Centre of Excellence, aready partly
accomplished with LIoyd'sInnovation L ab,
which works with insurtechs that can pro-
vide some of these capabilities. Work is
going on to explore the application of an
epidemic tracker to better evaluate and
underwrite pandemic risk, aswell as solu-
tions to help close the insurance gap for
systemic risks. In parallel, Lloyd’s Prod-
uct Innovation Facility focuses oninnovat-
ing products to respond to an accelerated
shift toward intangible-driven business
modelsin response to COVID-19.
Lloyd’'storeopen Sept. 1

Lloyd' shoped to return homein August,
but that has been pushed back until Sept.
1. There are detailed plansin place to en-
ablethereopening of Lloyd's1 Lime Street
headquarters and underwriting room while
adhering to government guidelines ensur-
ing social distancing. The government eas-
ing of the U.K.’sCOVID-19 lockdown will
have to continue.

The health and safety of all market par-
ticipants and minimizing the spread of the
COVID-19 virusis Lloyd's principal pri-
ority, so when the market reopens, it will
look vastly different with several impor-
tant safety measures in place. There will
be fewer people. The capacity of those al-
lowed to work in the underwriting room
will be reduced from its usual 100 percent
to 45 percent. Thiswill allow everyoneto
adhere to the U.K. Government’s social
distancing guidelines. Clear plastic
screenswill beinstalled on all underwrit-
ing boxes to enable confidential conver-

See LONDON VIEWS Page 14
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sations to safely continue.

That leads to another problem. What
happens when the 45 percent capacity is
reached? For normal shopping inthe U.K.
thisisn’t too much of aproblem. You wait
in a queue outside until someone leaves,
and the queue master lets in the next per-
son. Lloyd'sistherefore working with the
market to determineaclass of businessrota
system to help manage capacity in the un-
derwriting room.

Usually, each managing agent sets its
own opening hours, so some syndicatesare
willing to writebusinessat 9.00 am., while

others want their coffee first. With safety
now a priority, this system is being re-
viewed with the market, and there will be
confirmed opening hours for everyone.
Thereare usually four waysto enter the
underwriting room on the ground floor. In
the U.K. two-way openings are not al-
lowed, so Lloyd's will operate with two
entrances and two exitsto the building, as
well as queuing and one-way systems in-
stalled in a variety of locations. Escalators
will be operational for normal use; and lifts
will berestricted to two passengersat atime.
There will be no compulsory tempera-

From imosines to day care vans.....

We Write Public Auto

We writa pulblic auto for busas, Bmos, texs,

aiport shutthes, day cam vans and more, 51M
CSL ssandard £5M available. Exces layers

up o 31088 availabla.

Give us @ try; youll like it henal

Coll B0 443 TOE50

Email; submissionsETexasSoe:

Wiy Asffoenly wili

ExasSoecialty.com

’“egas S euqlly

Rociwall, Texas
Gan Anlonig, Texas

Wi, TexasSpecialty.com

ture-check on arrival, but LIoyd’'swill pro-
vide thermal camerasfor voluntary use.
Will Lloyd’s staff return?

While Lloyd's plans are going ahead,
there are still concerns about how many
peoplewill returnto themarket. Inthe U.K.
anyoneover 70 issupposed to self-isolate,
and several in the Lloyd's community are
above 70. For the younger members of the
community, there may be childcare prob-
lems because U.K. schools are closed un-
til later in the year.

However, the main threat to the re-
opened room is changes in the way the
market operated over the last few months.
Many compani es have adopted digital trad-
ing with staff benefitting from no commut-
ing and employers benefitting by reduced
operating costs.

To help the market, L1oyd'saccelerated
its plans to improve its digital connectiv-
ity. Thisdoes not just apply to the Lloyd’s
building but also onlinewith avirtual room.
Thisonline environment will combine the
best features of 1 Lime Street with digital
technology as part of the market’s Future
atLloyd's.

Lloyds is testing a number of digital
platforms that will enable brokers and un-
derwriters to connect and collaborate
online and aims to launch a virtual room
by Sept. 1. To support the concept, anum-
ber of digital connectivity enhancements
will be put in place. They include a Con-
nectivity Bar, which will belocated on the
ground floor of the Lloyd’s building and
will act as a help desk for all market par-
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ticipants. Digital boothswill belocated in
the café areaand other spacesto allow con-
fidential virtual meetings. The boothswill
be equipped with the latest digital screens
and high-speed WiFi connections. Network
connectivity around the Lloyd’s building
has been enhanced, enabling easier and
quicker public accessto LIoyd’shigh speed
WiFi network.

API simplifies electronic placement

Apart fromall the changesto the room,
Lloyd’s has announced a new application
program interface (API), which will help
London Market brokers and underwriters
place business electronically. This forms
part of LIoyd’swork on devel oping the next
generation of PPL (Placing Platform Lim-
ited). The new interface enablesthefriction-
lessflow of electronic placement datafor sub-
missionsand quotes between carriersand bro-
kers using either PPL or any other propri-
etary electronic placing platform.

Atrium Underwriting Limited will bethe
first to adopt the new API, which was de-
veloped by Lloyd's in collaboration with
PPL and LIMOSS aswell as several other
Lloyd'sbrokersand underwriters. LIMOSS
stands for London Insurance Market Op-
erationsand Strategic Sourcing. Itisanot-
for-profit company set up by the Lloyd's
Market Association, the International Un-
derwriters Association and Lloyds. The
company sources and operates common
market services for the London Insurance
Market.

See LONDON VIEWS Page 15
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AmTrust reaches $10.5 million civil settlement with SEC

AmTrust Financial ServicesInc. andits
former chief financial officer agreed June
17 to pay $10.5 million to settle allegations
they failed to fully disclose how they esti-
mated losses from insurance claims. The
civil settlement with the Securitiesand Ex-
change Commission resolvesan investiga-
tion that has been going on the better part
of seven years, according to news sources.

The SEC said in astatement on June 17
that it had charged AmTrust and itsformer
CFO, Ronald E. Pipoly Jr., with failing to
disclose material factsabout how the com-
pany estimated itsinsurancelossesand re-
serves from Dec. 31, 2009, through Dec.
31, 2015.

According to the SEC complaint,
AmTrust and Pipoly failed to properly
disclose the company’s process for re-
porting management’s best estimate of
loss reservesin its filings with the SEC.
The complaint alleges that AmTrust and
Pipoly disclosed the company’s general
actuarial process for estimating loss re-
serves, but failed to disclose that Pipoly
made consolidated accounting adjust-
ments that did not properly consider the
actuarial analyses and diverged from the

London views
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Lloyd’s merges board and council

Lloyd's has now merged its board and
ruling council to form a single governing
body. It has taken steps to ensure its gov-
ernance and management of the Lloyd's
market and corporation are as efficient as
possible while representative of different
stakeholders. Originally proposed in No-
vember last year, the LIoyd's Market As-
sociation (LMA), the Association of
Lloyd’s Members (ALM), the High Pre-
mium Group (HPG) and LIoyd’'sMembers
Agents consulted on the project.

Lloyd'sconfirmsthat, effective June 1,
the members of the council are its chair-
man, Bruce Carnegie-Brown; eight mem-
bers nominated by the Bank of England,
including John Neal (Lloyd’'s CEO), An-
gela Crawford-Ingle (Audit Committee
chairwoman) and Neil Maidment (Risk
Committee chairman); three working mem-
bers; two corporate external members, and
oneindividual external member.

Originally there was to be a fully con-
tested election process in April but
COVID-19 prevented that from happening.
Instead, Lloyd’srolled over existing mem-
bers of the council and retained Karen
Green and Dominick Hoare as special ad-
visorsto the council until full electionscan
be held, which is expected to happen be-
fore the end of 2020.

company’s actuarial estimates.

The complaint further alleges that
AmTrust failed to disclose the specific fac-
tors or assumptions supporting Pipoly’s
judgmental adjustments, and failed to
mai ntai n sufficient supporting documenta-
tion for management’s best estimate. Fur-
ther, AmTrust and Pipoly allegedly failed
to disclose the loss contingencies created
by Pipoly’sjudgmental adjustmentsto the
company’s historical experience. Accord-
ing to the complaint, by the end of 2015,
Pipoly’s total adjustments exceeded $300
million and impacted all of AmTrust’'s re-
porting segments.

The SEC's complaint, filed in federal
court inthe Southern District of New York,
charges AmTrust and Pipoly with violat-
ing the antifraud provisions of the Securi-
ties Act of 1933, and violating or aiding
and abetting violations of the reporting,
record-keeping, and internal controls pro-
visions of the Securities Exchange Act of
1934,

Without admitting or denying the SEC’s
allegations, AmTrust and Pipoly have
agreed to permanent injunctions against
future violations of these provisions and
to pay civil penalties of $10.3 million and
$75,000, respectively. Pipoly also agreed
to disgorge $140,000 and pay $22,499 in
prejudgment interest.

The settlements with AmTrust and
Pipoly are subject to court approval, the
SEC said in its statement.

The SEC’sinvestigation was conducted
by investigators in the SEC’s Fort Worth
Regional Office, and the SEC’s litigation
wasled by attorneys of the Fort Worth Of -
fice.

AmTrust is a Delaware corporation,
headquartered in New York. AmTrust’s
common stock was registered with the SEC
and traded on the NASDAQ. AmTrust's
preferred stock and subordinated notes
wereregistered and traded onthe New York
Stock Exchange.

As of Dec 31, 2015, AmTrust had 17
wholly owned domestic subsidiaries that
collectively werelicensed to providework-
ers’ compensation insurance and commer-
cial property and casualty insurancein all
50 states, the District of Columbia and
Puerto Rico. AmTrust’s wholly owned in-
ternational subsidiaries also provided in-
surance in Europe and Bermuda, accord-
ing to the SEC civil proceeding.

Asthe SEC described it, AmTrust was
a“highly acquisitive” company that grew
rapidly, both domestically and internation-
ally. The company’s consolidated gross
written premium surged from $1.2 hillion
in 2009 to $6.8 hillion in 2015. By Dec.
31, 2015, AmTrust had approximately

6,200 employees serving 12 countries and
territories.

On June 21, 2018, AmTrust’s public
stockholders approved an offer to purchase
their common stock in a going-private
transaction. Thetransaction closed on Nov.
29, 2018, and trading in AmTrust’s com-
mon stock was suspended, according to the
SEC’s civil action. AmTrust’s common
stock was subsequently delisted, and on
Feb. 7, 2019, AmTrust voluntarily delisted
the listed securities as well. As a result
AmTrust’sreporting obligations were sus-
pended, and AmTrust isno longer required
to file any reports with the SEC.

Before AmTrust announced the go-pri-
vatedeal in January 2018, AmTrust’scom-
mon stock had tumbled to less than $9 per
share in late November 2017 from about
$28 per share in December 2016, accord-
ing to S& PGlobal. The company had made
multiple earnings restatements and del ayed
making required financial reportsin 2017.
Those issues were accompanied by “sub-
stantial quarterly losses’ and charges that
surprised the analysts who followed the
insurer at the time, S& P Global said.

When the deal was proposed, the
Karfunkel-Zyskind family owned or con-
trolled about 43 percent of AmTrust’s out-
standing common shares, S& P Global re-
ported, a stake large enough to control the
company led by Barry Zyskind. Sharehold-
ers weren't happy with the proposed deal
and pushed for a higher price. Eventualy,
a panel of directors agreed to $12.50 per
share.

Ultimately, investor Carl Icahn pres-
sured the family and Stone Point to raise
their offer to $14.75 ashare, wherethe deal
closed in November 2018 at an equity value
of $2.9 hillion, S& P Global said.

A classaction lawsuit wasfiled against
AmTrust, Zyskind and Pipoly in July 2014
seeking damages on behalf of investors
who purchased AmTrust common and pre-
ferred stock between Feb. 15, 2011, and
Dec. 11, 2013.

In the lawsuit, plaintiffs Michael Harris
and Stuart Schapiro alleged that AmTrust
understated its losses from insurance op-
erations by $289.9 million, and thereby
overstated itsincome by alikeamount. The
plaintiffs cite a Dec. 12, 2013, report by
analyst firm Geoinvesting that exposed
AmTrust asa“House of Cards.” Drawing
on financial information that AmTrust’s
subsidiariesfiled with stateinsurance com-
missioners in the U.S. and in Bermuda,
Geoinvesting demonstrated that from fis-
cal 2010 through 2012, AmTrust concealed
the $289.9 millioninlossesthroughan “un-
known accounting manipulation.”

AmTrust’'s subsidiaries’ individual fi-

nancial reports filed with insurance regu-
lators showed aggregate loss and loss ad-
justment expenses for 2010 through 2012
that was $289.9 million greater than the
loss and loss adjustment expenses that
AmTrust reported in its consolidated finan-
cial statements in its annual reports with
the SEC for 2010 through 2012.

In afootnote, the plaintiffs explain that
Geoinvesting hypothesized that AmTrust
hid thelossesby havingitsU.S. subsidiar-
ies cede some of their lossesto AmTrust’s
Bermudareinsurer, which then ceded them
to its Luxembourg subsidiaries, while re-
taining the corresponding insurance premi-
ums in its Bermuda subsidiary. AmTrust
then consolidated itsentire operationswith-
out ever recognizing or revealing toinves-
torsat least $276.9 million of |osses ceded
to its Luxembourg subsidiaries. Plaintiffs
could not determine whether or not that
particular accounting manipulation actually
occurred.

AmTrust responded to the Geoinvesting
report by contending the report wasfull of
inaccuracies and that AmTrust’s financial
reporting and that of its foreign subsidiar-
ieswasin conformity with GAAP, AmTrust
said in court papersfiled in the U.S. Dis-
trict Court for the Southern District of New
York.

In his opinion filed Sept. 9, 2017, U.S.
District Judge Lewis A. Kaplan of the
Southern District of New York saw things
AmTrust’s way and dismissed three law-
suitsthat werefiled in 2017 alleging secu-
ritiesviolations. Thelead plaintiff was New
England Carpenters Guaranteed Annuity
and Pension Funds. Other plaintiffs were
Albano and Jupiter Capital, ILRT and
Stanley Newmark.

What the plaintiffs did know is that,
prior to AmTrust, Pipoly was the control-
ler and an executive officer at PRS Insur-
ance Group, the parent company of Credit
General, a property and casualty insurer
that was liquidated in 2001 by Ohio regu-
lators after it was revealed that its CEO,
Raobert L ucia, had committed fraud and sto-
len $30.0 million through transactionswith
a series of related party offshore entities.
Lucia was accused of bank fraud, money
laundering and filing false tax returnsin a
16-count federal indictment for his fraud
at PRS. He pled guilty and was sentenced
to 10 monthsin prison and fined more than
$56,000.

Pipoly became CFO of AmTrust after
he assisted AmTrust in purchasing certain
assets from PRS Group, according to the
lawsuit. Pipoly served as executive vice
president and chief financial officer of
AmTrust from 2005 until June 5, 2017, ac-
cording to court documents.

Inc.; Kirk Buchanan,
McKinney

dispute.

Violation

Failed to conspicuously place notice
of reduction in roof coveragein
homeowners' renewal policies

Roofing company and owner acted
and/or advertised as a public
insurance adjuster without a license

Date Name and City Action Taken
6/2/2020 Amica Mutual Restitution ordered to
Insurance Company,  claimants whose prior
Providence, Rhode roof claim was paid at
Island ACV amount; report to
TDI due Sept. 1, 2020%*
6/29/2020 Cable’'s Roofing & Fined $2,500¢
Construction; Darren
L Cable, Tyler
6/29/2020 Elite Home Solutions  Fined $6,000%2

Roofing company and owner acted
and/or advertised as a public
insurance adjuster without a license

*Except for consent orders, actions may be appealed to Sate District Court.
CiConsent order: Parties agreed to consent order with expressreservation that they do not admit to a violation of the Texas Insurance Code or of arule and that the existence of aviolation isin

C2Consent order: Parties waived rightsto other procedures.

TDI Final Disciplinary Actions, June 2020*

Date Name and City Action Taken
6/16/2020 Nationwide Lloydsof Finedjointly and
San Antonio severally $300,000;
Nationwide Property  restitution ordered with
and Casualty report dueto TDI by
Insurance Company;  Aug. 1, 2020%?
Nationwide General
Insurance Company,
Columbus, OH
6/29/2020 Daniel Sanchez, Ordered to pay $3,113
Brownsville, TX in restitution®*
6/16/2020 Trevor Schulze, Adjuster designated

Denver, CO

suspension®

home state Texas
license granted subject
with one-year probated

Violation

Violated laws relating to rate filing
requirements, disclosure of
deductibles, claims practices, and
cancellations and non-renewals

Collected payment from an insured
for coverage but did not forward
payment to the insurer

Felony kidnapping conviction
related to domestic dispute with
spouse; rehabilitation demonstrated
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